






















MONTHLY LAW REPORTER. 
JUNE, 1854. 


RECENT LEGISLATION IN MASSACHUSETTS. 


‘Tr I am asked a question of common law, I should 
be ashamed if [ could not immediately answer it; but if I 
am asked a question of statute law, I should be ashamed to 
answer it without referring to the statute book.” If the 
author of the Institutes of the Laws of England could 
say this, the man who knew more not only of the common, 
but of the statute law, than any one of his time; when 
the sessions of parliaments were less free and less frequent 
than those of American legislatures; and when the judges 
made more law, and legislative bodies less, than now; 
with what modesty and timidity should we venture to 
speak of that yearly increasing accumulation of enactments 
which form our statute book, and which the pleasing fiction 
of the law supposes us, in common with our fellow citizens, 
to know and understand? What would Sir Edward Coke 
have said when called upon to acquaint himself with some 
two hundred statutes, the annual growth of our fertile soil, 
the yearly offspring of our fruitful legislatures, which seem 
to increase and multiply by laws as regular and as sure, as 
corn or cattle after their kind ? 

Another session of the Legislature of Massachusetts has 
closed within a few weeks, ‘and has left us its usual conse- 
quences, —a large blue volume in prospect, a pamphlet of 
diminished size and minutter type, which is supposed to con- 
vey to the minds of the million the enactments which 
affect their property and liberty; and the more accurate 
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62 Recent Legislation in Massachusetts. 
and useful edition of the laws which private enterprise 
annually provides for the profession. , 

The session commenced on the fourth day of January, 
1854, and closed actually on Saturday, the 29th of April, 
1854, outstripping the pay-roll of the members, which 
lagged along, according to the usual custom when an ad- 
journment takes place on Saturday, until Monday the first 
of May. Out of this session of one hundred and sixteen 
days, those which our legal abbreviation designates as dies 
non, reached the number of only eighteen, leaving ninety- 
eight working days; and during this time four hundred 
and fifty-four Acts, and eighty-six Resolves, were passed. 
Of these acts, some three hundred and sixty, including acts 
of incorporation, are private or local in their character, of 
but comparatively little interest to the public at large ; so 
that the real addition to the current law of Massachusetts 
is not so appalling as the mere statement of the number of 
additional acts would lead us to apprehend. 

The session was shorter than any for many years past, 
and the number of statutes larger than those of any ses- 
sion since the establishment of the government. The 
members have been quiet and industrious. ‘The party 
generally dominant in this State has had an ample ma- 
jority, and will probably admit its responsibility for the 
measures it has accomplished. 

In stating the aggregate of their labors, we must not 
omit to mention the adoption of seven separate articles of 
amendment to the Constitution, which we shall presently 
consider more fully. 

The large proportion of private acts which we have 
mentioned, cannot but provoke the inquiry, whether it is 
necessary or desirable for a legislative body to devote so 
much of its time to subjects of this nature. An act of the 
legislature helps every thing, and cures every thing. We 
confess ourselves advocates of general laws, wherever they 
can be made applicable ; and perhaps a computation of the 
time and money expended on the two hundred and ninety 
acts, more or less, establishing new corporations, or relating 
to corporations already existing, would furnish no insiguifi- 
cant argument in their favor. Many of these, no doubt, 
would be necessary on any system, but it would be a re- 
proach to the fruitful ingenuity in*legislation which charac- 
terizes America, to say that some safe and convenient 
system could not be devised, by which much that now 
requires the special interposition of cumbrous and expensive 
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legislative machinery, might be done by the parties inter- 
ested with greater ease, convenience and safety. Mr. 
Whitworth, one of the English commissioners on the 
Industrial Exhibition at New York, states in his report, in 
speaking of the subject of limited liability - ‘*'The cost 
of obtaining an act of incorporation is very trifling ; in 
one case, when the capital of the company amounted to 
$600,000 (12,0002), the total cost of obtaining the act of 
incorporation was fifty cents (2s. 6d.) ;’?—a sum which 
must have seemed frightfully minute to an Englishman 
familiar with parliamentary expenditures. We do not pro- 
pose now, however, to fight over the battle which was so 
vigorously fought at the penultimate session of the Massa- 
chusetts legislature, in the discussion upon the iecorpora- 
tion of banks. We only wish to call the attention of our 
readers, in this connection, to the large number of acts of 
this kind. Nor can we forbear a word upon the great in- 
crease of banking capital at this and the previous session. 
The banking capital of Massachusetts was increased at the 
session of 1853 by an addition of 88,510,000, besides 
$2,000,000 granted to the Merchants Bank, subject to the 
limitations imposed by the acts of 1851 and 1852 in regard 
to the business of banking ; limitations which, so far as we 
are aware, were not imposed on other banks, and which 
in this case proved practically moperative.! At this session 
a further increase of the banking capital of the State of 
about six and a half millions of dollars has been authorized, 
making an increase in two years, including the two millions 
of dollars granted to the Merchants Bank, of about seven- 
teen million one hundred thousand dollars, It would 
appear indeed that $750,000, at least, of the increase au- 
thorized last year, was declined, and it is not yet certain 
how much will be taken up this year. 

On the first Monday of April, 1853, the aggregate bank- 
ing capital of this State, on which a tax was paid, amounted 
to $43,270,000; on the first Monday of October in that 
year, to $51,174,450. The report of the joint standing 
committee on banks, at the last session, states that ‘“* The 
present amount of bank capital in use, and authorized to 
be used, in the State, is fifty-two millions eight hundred 
and eighty thousand five hundred dollars, ($52,850,500.) 
The whole amount of new capital, that the committee, 





1 See the Bank Commissioners’ Report for 1853, Appendix, I, p. 61. 
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acting under the rule before mentioned, have felt obliged 
to recommend to be granted, is between six and seven 
millions.” A further increase of one hundred thousand 
dollars, in addition to that recommended by the committee, 
we believe, was authorized ; so that we may now state the 
present amount of bank capital in use and authorized to be 
used, at about fifty-nine million three hundred and eighty 
thousand five hundred dollars. 

We do not claim the ability to estimate the financial 
wants of the present age, but if any thing is to be feared 
from an expansion of credits and an enlarged paper cur- 
rency, some might think the way was open for them and 
their attendant evils. 

The laws of this year, like those of others indeed, con- 
tain evidence of the negligence and carelessness with 
which enactments, of material interest to the public, are 
sometimes suffered to straggle into the world. We do not 
know at whose door the fault is to be laid this year, nor 
do we undertake to say that those, whose ofiice it is to 
guard against such things, have not exercised all the care 
which is customary or can be expected. ‘The fault may be 
in the system, rather than in individuals. The proverb 
tells us whose business everybody’s business is; and when 
labor and responsibility are distributed among the members 
of so large a body as the legislature of Massachusetts, it 
would be obviously most invidious and unjust to attribute 
errors in legislation to individual members, without the best 
evidence that they were actually responsible. Perhaps 
each member can bear, without wincing, his one three hun- 
dred and fiftieth part of the responsibility. 

Without undertaking to point out all the defects of this 
kind in this volume of the laws, although we do not think 
many of importance have escaped our notice, we will men- 
tion, generally in the order of their occurrence, those which 
seem to deserve attention. 

The sixth section of the sixtieth chapter, being an 
act to establish a police court in the town of Milford, pro- 
vides that “A court shall be held by said justice at some 
suitable place, &c., to be provided at the expense of said 
Court.”” Some sharp eye, however, caught sight of this 
before it was too late to spread the healing wings of the 
legislature over it, and chapter 129 provides that it shall 
be provided at the expense of the town. ‘The unfortunate 
justice of the police court of Plymouth must pay his own 
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rent (Ch. 312, § 6), and the justice of the same tribunal in 
Roxbury must hold a court every day in the week except 
Sunday, disregarding even the time-honored holidays of 
Massachusetts, Fast and Thanksgiving. (Ch. 249, § 8.) 

Chapter 97 enacts, that “The salary of the assistant 
librarian, and the clerk of the secretary of the Board of 
Education, in addition to his present salary, shall receive 
the sum of one hundred dollars, &c.” Who is this new 
officer here entitled ‘7'he Salary of the assistant librarian 
and the clerk of the secretary of the Board of Education ? ” 
We believe the assistant librarian is clerk of the secretary 
of the Board of Education, although the phraseology here 
used might perhaps lead to the impression that two oilicers 
were intended. 

Chapter 322 provides that “ All transitory actions, &c., 
which by the fourteenth section of the nineteenth chapter 
of the Revised Statutes, are required to be brought in the 
county where one of the parties lives, may be brought, 
&c.” The chapter intended was undoubtedly the nine- 
tieth; but the same error is made in the following sec- 
tion, which enacts that “ So much of the fourteenth 
section of the nineteenth chapter of the Revised Statutes 
as is inconsistent with this section, is hereby repealed.” 
This, however, is obviously an error which might have been 
easily made in copying, and as chapter nineteenth, section 
fourteenth, relates to water fences, probably no inconsistency 
will be found between it and the new act. 

A mistake of a similar, but we should fear, from the dif- 
ference in the phraseology ,of a more serious character, was 
made in the year 1844, Chapter 156, of the acts of that year 
is, “ An act for the preservation of grouse or heath hen,” to 
which subject chapter 170 of the acts of 1837, also relates. 
The fifth section of the first mentioned act, is as follows: 
‘The one hundred and seventeenth chapter of the acts 
passed in the year one thousand eight hundred and thirty- 
seven, and the seventh chapter of the acts passed in the 
year one thousand eight hundred and forty-one, are hereby 
repealed.” Stat. 1841, c. 7, relates to the grouse or heath 
hen; but Stat. 1837, c. 117, is “ An act to incorporate the 
proprietors of the Protestant Episcopal Church in Andover.” 

So far as we are aware, the effect of this upon the 
charter of that corporation has never been the subject of 
judicial decision. It would seem desirable that the error 
should be corrected, if indeed it has not been already 
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guarded against, before it involves them in any awkward 
consequences. 

Section fifth, of chapter 406, is as follows: “ When any 
man shall die, having lawfully disposed of his estate by 
will, and leaving a widow, the widow may at any time 
within six months after probate of the will make her elec- 
tion to waive the provisions of the will: and she shall in 
such case be entitled to such portion of the real and per- 
sonal estate as she would have been entitled to if her hus- 
band had died intestate.” This is part of a statute entitled, 
“An act in relation to the descent and distribution of the 
estates of intestates.”. ‘That is immaterial, indeed. Not so, 
however, is the fact, at least as illustrating the subject upon 
which we are remarking, whatever may be its legal effect, 
that chapter 428 contains the same enactment almost tolidem 
verbis, together with the following proviso: “ Provided, 
however, that the widow shall not in any such case be 
entitled to receive more than ten thousand dollars out of 
the personal estate.”” ‘These acts were approved by the 
governor on the same day. Both therefore went into effect 
at the same time. Each modifies the provisions of law 
previously in force; and it may be that they will be con- 
strued as one act, and that no difficulty will arise from this 
circumstance. We do not assume to pass upon the matter. 

In chapter 453, containing a revision of the laws upon 
insurance, there are some errors, probably clerical ; one of 
which, however, is a little awkward. Section 36 enacts, 
that “If insurance is made by a foreign insurance com- 
pany, without complying with the requisitions of this act, 
the contract shall be valid; but the agent making the in- 
surance shall be liable to the penalty provided in the thirty- 
ninth section of the act.” ‘That section provides, “That auy 
person who shall procure payment, or any obligation for 
the payment, of any premium for insurance, by false or 
fraudulent representations, shall be punished by fine, not 
exceeding one thousand dollars, or imprisonment not ex- 
ceeding six months for each offence.”” While section fortieth, 
to which it was undoubtedly intended to refer, imposes a 
pecuniary penalty not exceeding five hundred dollars, on 
“any agent making insurance in violation of this act or 
‘any law of this Commonwealth.” 

The following choice sentences may perhaps properly 
form part of our collection of “The Beauties of the Statutes 
of the year 1854.” 
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“When any person upon any conviction .... shall be 
sentenced to pay a fine, or ordered to pay any penalty or 
forfeiture, .... or upou claiming an appeal shall fail to re- 
cognise for his appearance at the court appealed to, and there 
to prosecute his appeal, and to abide the sentence or order 
of the court thereon .....and upon not paying the fine, 
penalty, or forfeiture and cost so assessed upon him, he 
shall be committed to prison, &c.” (Chap, 257, § 22.) 

“If the secretary or treasurer of any mutual company, 
unreasonably neglect to collect an assessment made by 
order of the directors and to apply the same to the payment 
of the claims for which they were made, he shall in his 
private capacity be liable for the amount of the assess- 
ments. (Chap. 453, § 19.) 

“No foreign insurance company, by their agent in this 
Commonwealth, shall insure property in this Common- 
wealth .... unless the capital stock of the company 
amounts to one hundred thousand dollars, all of which 
sums which shall have been paid in and invested exclusive 
of stockholders’ obligations of auy description and the debts 
of the company.” (Chap, 453, § 31.) 

We are told — indeed we think there can be no doubt of 
the statement —that there is one statute upon the rolls 
which contains a provision rejected by both houses — 
rejected we mean, when the bill was actually passed upon 
by them —although as it is upon the rolls, it was, doubt- 
less, contained in the act whew passed to be enacted after 
engrossment. Fortunately it is not a matter of much im- 
portance, although it is disagreeable to find that a record, 
which in the language of the law, imports an absolute 
verity, should be in reality false. Chapter 452, section 4, 
in relation to the enlargement of the State House, enacts 
that “The commissioners heretofore, or who may hereafter 
be appointed under the provisions of the act relating to the 
enlargement of the State House, approved, &c. in conjunc- 
tion with the committee ou public buildings of the present 
house, of Representatives are hereby authorized,” &c., 
and the following section again reads, “The said com- 
missioners and the said committee are hereby authorzed,” 
&e. 

In the Senate, objection was made to joining the com- 
mittee on public buildings with the commissioners for the 
purpose stated, and that body voted to amend the bill ac- 
cordingly. ‘The House at first refused to concur in the 
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amendment, but finally receded and assented to it. And 
the bill was subsequently passed to be enacted without 
being amended conformably to the concurrent action 
of the two houses.! This, as we said, is immaterial in 
itself. But what security have the people, that the same 
thing has not occurred in other cases. It is not without 
parallel, however. Some three or four years since a bill 
was brought before the House relating to a railroad cor- 
poration in which the State was interested. A member 
proposed an amendment designed to protect the interests 
of the State. That amendment was opposed, scouted, and 
decisively rejected. But without other action upon it, 
except that necessarily implied by the fact we now state, 
it was contained in the bill when it passed to be enacted ; 
and to the entire surprise of the mover, it appeared in the 
laws of that session, and still survives on the statute book 
a monument of legislative negligence. 

In 1852 the section of the Practice Act, relating to the 
time within which answers must be filed, slipped out in 
some way, and to this day, although the Court of Common 
Pleas have passed a rule upon the subject, there is no 
express provision, so far as we are aware, to compel the 
filing of an auswer in the Supreme Court before the 
moment of trial. It might be held, indeed, that it must 
be filed in a reasonable time, or the storehouse of the law 
may furnish some other resource for such a defect. That 
would not justify, although it might remedy the omission. 

Eternal vigilance is said to be the price of liberty. It 
certainly is so, if without it we are subjected to laws which 
our representatives not only have not passed, but have 
refused to pass. We do not know how the accidents of 
this year have happened. Crowding business to the end of 
a session ; hastening to close it ; reading bills by their titles; 
suspending the rules, &c., are not favorable to accurate legis- 





* The opinion has been expressed that the House Committee ought not 
to act under these circumstances. If by declining, they would simply 
deprive themselves of the slight emolument attached to the services to be 
performed, there might be much propriety in the suggestion ; but, with 
deference to those who entertain this opinion, we venture to ask what au- 
thority the commissioners have to act alone under the statute as it stands? 
Authority is given to them * in conjunction ’’ with the committee. Have 
they any more power to exercise that authority alone, than one of two 
referees to make an award without any action by the other, or either body 
of the legislature to choose a senator in Congress, if the other should 
refuse to act! 
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lation. We do not say that these things characterized the 
late legislature. It is conceivable, however, that they may 
have been incidents of a session unusually short. 

A gentleman tells us, that hearing of the passage of a 
bill in which he was interested, he applied to members of 
the legislature for information in regard to it. ‘They knew 
nothing of it. He went to the committee. They said 
such a statute had passed, but with some amendments ; 
they did not know just what. He examined the bill as 
printed for the use of members in the house-documents, 
and found it quite a harmless affair. But going to the 
oflice of the secretary of state, he found it engrossed, pass- 
ed, and signed by the governor, changed in its most essen- 
tial features, and most felicitously adapted, as he thought, 
to the use of certain corporations whose necessities required 
special legislation, at the expense of a confiding commu- 
nity. He pointed out the provisions of the bill as passed 
to the committee and several other senators. ‘They were 
astonished, and could with difficulty believe that such a 
thing had become a law. 


** The thing itself was neither rich nor rare, 
They wondered how the devil it got there.” 


Where a bill has crept through both branches of the 
legislature, or when some accident has thwarted their will, 
still, “legis habet vigorem,” and, the remedy must be 
sought where the evil had its birth. But in cases like 
some of those we have mentioned, where a statute comes 
limping into court, deformed from its birth, it becomes 
necessary, to borrow an expression we have heard attributed 
to an able judge of a Massachusetts’ court, to “expound ”’ it. 

Where a legislature has apparently stultified itself, ju- 
dicial ingenuity must be exerted to devise some mode of 
protecting its constituents. 

We should be glad to see the experiment tried in this 
State of a permanent Board, whose duty it should be to 
consider and revise Bills proposed for enactment, and report 
them to the legislature with such suggestions as they saw 
fit, with regard to the modes of expression best adapted to 
accomplish the object designed, to their constitutionality 
and to their bearing upon other existing statutes or principles 
of law; and finally to superintend their engrossment. 
Judiciary committees, and committees on engrossed bills, 
&c., are very well; but it is not to be expected that they 
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can take the place of such a commission. The science of 
legislative expression is one of no small difficulty and im- 
portance. Questions upon the construction of statutes oc- 
cupy much of the time of the courts, and lead to no little 
legislation. No one doubts that much of this could be 
avoided by greater care in the preparation of laws, and we 
think few will doubt that much would be gained in this 
respect by the mode we suggest, while it would be difficult 
to suggest any evil which would necessarily result from it. 

Not so much of novelty in principle or importance in 
practice has been added to our stock of laws during this ses- 
sion, as at some others. Without undertaking to give even 
an abstract of what has been done, we propose to devote a 
few pages to a cursory review of some things which seem 
to us worthy of notice. 

I. The first of the laws relating to crimes and punishments 
is one in relation to false pretences, providing that a person 
obtaining goods, &c. by way of purchase, by means of a false 
pretence relating to his ability to pay, when payment is 
not to be made on delivery, is not punishable, unless the 
pretence alleged is in writing and signed by him. 

[t is to be feared that indictments for this oifence have 
been too often set on foot merely as a means of collecting 
a debt. It is certainly desirable to guard against injus- 
tice by a misapplication of criminal process; and if this 
statute tends to the accomplishment of that object it will 
be of service. 

Certain fines and forfeitures are made recoverable in 
the name of any police oflicer, others in the name of the 
city marshal, or other principal police officer. 

There are acts concerning truants in the city of Boston ; 
concerning the furnishing of liquors to persons in custody ; 
relating to lunaties, &c. confined in any jail or house_ of 
correction ; imposing penalties for the destruction of beach 
grass, &c., and for destroying cranberry vines or picking 
cranberries out of season, on the Province lands in Prov- 
incetown; and relating to the unlawful use of private prop- 
erty. ‘I'he last is an act making it criminal to wilfully take 
away, Without intent to steal, a horse, or other animal left 
in the street, &c. without permission. It may be a great 
annoyance to have one’s horse drove off even without the 
aggravation of theft; but practical jokers hereafter, if they 
omit to read the statutes may find themselves liable under 
this act to six months in the house of correction. 

















one « 











Recent Legislation in Massachusetts. 71 


Separate criminal terms of the Court of Common Pleas 
are established in the county of Bristol; justices of the 
peace are empowered to punish breaches of the peace, (Rev. 
St. c. $5, § 24,) by imprisonment, and to add the costs of 
prosecution thereto; timber is protected, also the property 
of the Humane Society, by certain penalties; railroads 
prohibited from obstructing streets with their carriages 
penalties imposed for false certificates by witnesses of travel 
and attendance; provision is made for the disposition of 
nursing or pregnant female convicts; also for an inquiry 
and presentment by a jury of six men where a fire has 
occurred, supposed to be the result of design, with regard to 
its cause. L'inally, one may now have and use billiards, 
cards, &c. for any other purpose than gaming,without dan- 
ger, unless they use them on Sunday. 

Il. The law of real estate was modified in some par- 
ticulars. ‘The first statute relating to this subject which 
we notice, is oue providing for the partition of water rights, 
mill privileges, and other incorporeal hereditaments. 

Another, which seems to belong to this class, is one 
relating to mill and reservoir dams, providing for their 
compulsory alteration when dangerous to property or likely 
to damage roads or bridges. 

An act relating to sales under powers in mortgage deeds, 
is of considerable importance. Provisions on this subject 
were introduced in. the first New Practice Act, (Stat. 1851, 
c. 233, ) but omitted in the revision of that statute, (Stat. 
1852, c. 312.) This act provides for judicial proceedings 
to carry out the power, and will perhaps render these secu- 
rities more satisfactory and effectual than heretofore. 

We have already had occasion to notice in another con- 
nection the act relating to the descent and distribution ot 
the estates of intestates. It is of much importance toa 
class of the community which the gallantry of the com- 
mon law of England has been said to favor. 

By this act, widows of intestates dying without issue, 
are entitled to one-half of their real estate during life, and 
if the whole or any part so coming to the widow is wild 
or wood land, she may use, clear and improve the same 
as her husband might if living. This statute makes other 
important provisions in regard to.personal estate of an in- 
testate dying without issue ; the residue of which, de- 
ducting debts, the expenses of the funeral and of settling 
the estate, if not more than $5000 in value by the ap- 
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praisement, goes to the widow; if more than $5000 and less 
than $10,000, she receives $5000: if it amount to $10,000 
or upwards, she is entitled to one half, without being de- 
prived by the act of her articles of apparel or ornament, or 
provisions or necessaries given her by Rev. Stat. c. 64, § 1. 
These provisions for the widow are to be in lieu of her 
dower, at her election; and she is presumed to elect to take 
under the act, unless she files in the probate office, within 
six months of the date of the letters of administration, her 
election to claim dower instead. After this comes the sec- 
tion upon the duplication of which we have already com- 
mented. 

I{f. Railroads are now a regular and distinct subject of 
legislation. 

The first public act of the session, is one authorizing 
the Supreme Judicial Court to restrain railroad corporations, 
by injunction, from entering upon and using lands or other 
property for any purpose except making surveys, when they 
have not given security for damages and costs according to 
Rev. Stat. c. 39, $61. They are required to give checks 
to passengers for their baggage when requested, and to de- 
liver it up on surrender of the checks, under a penalty of 
ten dollars for each violation of the act. Chapter 134, 
substance, extends the time for payment of the State loan to 
the Norwich and Worcester Railroad, until 1877; and pro- 
vides for a sinking fund, &c., while a subsequent act relates 
to this fund, and to the commissioners who have charge of 
it. Chapter 286, as some will think, should be entitled 
“An act to facilitate the borrowing of money by railroad 
corporations at usurious rates of interest.” Any railroad 
company, established by the laws of this State, if authorized 
by a majority of votes at a meeting of the stockholders 
called for that purpose, may issue bonds not exceeding the 
amount of capital stock paid in by the stockholders, to fund 
its tloating debt, or for money which it may borrow for 
any lawful purpose. The bonds must be for at least $100 
each, payable in twenty years or less, at not more than six 
per cent. They must be included in any subsequent mort- 
gage, must be approved by one or more of the finance 
committee of the corporation, or some, other person ap- 
pointed for the purpose, who is to certify that the bond 
is properly issued and recorded on their books. And the 
last section provides that all bonds or notes which have 
been or may be issued by any railroad corporation, shall be 
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binding and collectable in law, though negotiated and sold 
less thau par. Fortunately, no penalty compels us to con- 
form to statutes as models of good English, or we should 
petition for the repeal of this last section, or the rejection 
of such a word as “collectable.” Nor will we stop now 
to raise legal questions. Perhaps they will raise themselves 
fast enough, and we leave it to those more interested i 

the subject than we are, to animadvert upon this throwing 
railroads into the money market to borrow money at any 
rate of interest, if indeed the statute be considered to place 
them on a different footing from that they formerly occu- 
pied in this respect. It does not by its terms exempt lenders 
from the penalties of usury, and it is at least questionable 
whether that effect will be accomplished by it, if intended. 

The act prohibiting the obstruction of streets by engines 
and cars, has already been mentioned. Chapter 401 au- 
thorizes county commissioners to alter the location and 
construction of gates at crossings, on petition of any party, 
when in their opinion required for the security of life, or 
the convenience of public travel. 

Chapter 418 relates to the time of payment of damages 
for lands taken for railroads, and authorizes them to with- 
draw locations under specified circumstances. They are 
required by another act to give specific information in re- 
lation to mortgage debts in their annual reports. 

IV. Banks in Boston are required to make weekly, those 
in the country monthly, returns to the Secretary of the 
Commouwealth, which he is to publish at the same intervals. 
The aunual returns must be made up to 7 o’clock, P. M. 
of any Saturday the Governor shall designate, and need 
not distinguish certain different classes of bills. Money 
loaned by a bank to the Commonwealth, is not to be 
deemed debts due the bank within Rey. Stats. c. 36, § 9. 

V. There are some things to be noticed, in regard to 
proceediugs and practice in suits at law, not already men- 
tioned elsewhere. 

Transitory actions may be brought where either party 
has his usual place of business, as well as in the county of 
his residence, —a convenient alteration of the law. Wit- 
nesses, inducing the commission of an offence for the 
purpose of testifying in regard to it, may be refused their 
fees, at the discretion of the presiding judge or magistrate. 
Sheriffs and others selling liquor under order of court, are 
protected from the penalties of the liquor law, 
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An act relating to actions at law, provides that “The 
court before whom any action Is brought, may, at any time 
during the return term of the writ, for good cause shown, 
and upon suitable terms, allow the plaintiff to file his 
declaration ; and in all cases the declaration may be filed 
upon the entry of the action, unless an arrest of the person 
is made. And no action shall be discontinued when the 
declaration is filed in accordance with the provisions of 
this act, notwithstanding the provisions of the 8th and 9th 
sections’ of Stat. 1852, ¢c. 312. 

A question of construction may be raised on this: May 
a declaration be filed under it when an arrest is made, or 
do the words “unless,” &c., apply to the first clause of the 
act? 

Arrests are prohibited in actions of tort, without an 
affidavit by the plaintitf or some one in his behalf, that the 
cause of action set forth in the writ is just and true. 

In this connection may be mentioned the change to 
Pittsfield of the courts now holden at Lenox, if approved 
by a majority of the voters of Berkshire county. 

VI. The insolvent laws have not escaped the notice of 
the legislature. Commissioners on the insolvent estates of de- 
ceased persons are to give written notice of their meetings 
to all known creditors, by mail or otherwise, seven days 
before the time of holding such meetings, and executors and 
administrators are to furnish them with a list of creditors 
and their places of residence so far as known, fourteen days 
before their first meeting. When a second or third meet- 
ing of creditors has not been duly called within the time 
pre escribed by law, it may be ordered by the Supreme Court, 
and upon the death, resignation, neglect or absence from 
the county of the assignee, whereby any meeting to be 
called or notified by him, is: liable to be defeated, such 
meeting may be called or notified by the clerk on the order 
of the commissioner. 

The schedules of creditors and assets are not to be de- 
livered to the assignees, but to the clerk ; and the messenger’s 
warrant must be directed to the sheriff of the county, or 
either of his deputies. Poor debtors, too, may be discharged 
without paying fees, on satisfying the justices of their in- 
ability to pay them, and in that case they are to be paid by 
the county. And the ninth section of Stat. 1844, 'c. 154, 
which excludes the debtor from the benefit of the act con- 
taining it after service of a scire facias on his bail in the 
original action, is so far amended that the debtor is entitled 
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to the benefit of that act if he pay or tender to the plain- 
tiff or his attorney, or lodge with the keeper of the jail, to 
which he is committed, the costs of such seire facias. 

VIL. Police Courts have been established in Haverhill, 
Milford, Blackstone, Roxbury, Adams, Plymouth, and 
Cambridge. ‘This has given us several different acts, con- 
taining a good deal of repetition, which might have been 
saved by uniting them. Cannot a general act be passed 
for the establishment of courts of this kind in all towns 
who shall desire them, on a basis to be prescribed? ‘Trial 
justices did not seem to satisfy the people. But some gen- 
eral and uniform system is better than this multiplication 
of special enactmeuts. 

VILL. Among the miscellaneous acts is one of importance 
in regard to commissioners of deeds in other States. ‘Their 
number is limited to ten in each city or county; their 
term of office to three years, unless sooner removed by the 
governor; and the act requires that they shall take an oath 
of office, and provide a seal, &c. 

Probate courts, authorizing the adoption of a child, may 
decree a change of its name at the same time. A party to 
whom head money paid for an alien passenger has been 
repaid, or whose bond has been cancelled, is made respon- 
sible on the return of such passenger within five years, as 
ifa bond had been taken and not cancelled. There are 
statutes relating to the militia, to certain State establish- 
ments, to county commissioners, to the school fund, and 
superintendents of schools; clergymen’s visits to prisoners, 
and visiting at the State prison. Plurality laws were 
passed in regard to city, town, and county officers, and 
representatives to the Congress of the United States. 

Massachusetts consents to assist in the erection of a 
monument in commemoration of the Declaration of Inde- 
pendence, at Philadelphia. A State tax of $300,000 was 
laid; and the Hoosac Tunnel made its way through both 
houses. If its passage through the mountain is effected 
with equal facility, it may disappoint both its friends and 
its enemies. Provision was made for the annexation of 
Charlestown to Boston, if the voters of both consent, and 
the city charter of Boston was modified. 

No less than nine public’ statutes relate to the salaries 
and compensation of various oflicers and servants of the 
State, with regard to which the legislature has displayed 
decided liberality. We are glad to see the compensation 
of the Executive made to correspond more nearly to the 
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dignity of his station than before; and also glad that the 
legislature had the good taste to make the commence- 
ment of this change a compliment to our present chief 
magistrate. 

The ninth section of the general law for the organization 
of corporations for manufacturing aud other purposes, re- 
quired an annual certificate showing the amount of stock 
paid in up to the first of December preceding, to be filed 
in the month of January of every year. 

That certificate may now be filed at any time, but must 
contain the statements required as to the condition of the 
company, on the first day of the month next preceding 
that in which it is made. Another section of this act, of 
more questionable policy provides, that the twenty-second 
section of the thirty-eighth chapter of the Revised Stat- 
utes, imposing a personal liability on the stockholders 
of manufacturing corporations when the notice required by 
this section is not published accordingly, shall not apply to 
corporations organized under the statute of 1851. 

T'wo acts of importance remain to be noticed. ‘The first 
is chapter 453, which contains the revision and modifica- 
tion made by commissioners, for whose appointment 
provision was made at the previous session, of the laws 
relating to insurance. 

We should have been glad to see the commissioners or 
the legislature adopting a suggestion of the Chief Justice 
of Massachusetts in his opinion in the recent important 
case of the Lechmere Bank. (See the 16th volume of this 
journal, p. 517.) “ One clause in the general laws above 
cited (Rev. Stat. c. 44, $ 3,)” he remarks, “ authorizing 
any one of several persons named, to fix the time and 
place for the first meeting, on the regularity of which all 
its future meetings depend, seems to open a wide door for 
difliculties, especially when different parties in a corpora- 
tion are struggling to gain an undue advantage —one might 
fix one time and place, and another another, and several 
meetings and organizations might be had, and it would be 
difficult to decide which would be regular, although it is 
certain that one of them only could be upheld. Perhaps 
upon further consideration, the legislature may perceive 
the importance of providing by more accuracy and precis- 
ion in their enactments, against any such difliculty in 
future.” ‘This very section is repeated almost in the same 
words, in the commencement of the statute upon which 
we are commenting. 
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The last chapter of the acts of this session is, An Act 
to authorize the business of Loan and Fund Associations, 
and authorizes the formation of corporations for the purpose 
of accumulating a fund to be lent on real estate security, 
or divided among its members. The fund is to be lent on 
real estate security only, “and upon the terms and condi- 
tions, and in the manner which shall be specified by its 
by-laws.” 

These by-laws, we take it, must be reasonable, and if 
this was a covert attempt to legalize usury, we doubt its 
success. The courts would be slow to hold that the 
legislature intended any interference with the usury laws, 
whatever may have been desired or intended by individ- 
uals. A proposition was made in the House, to limit the 
rates of interest to be imposed at six per cent, but voted 
down; whether because it was thought superfluous or 
not, we cannot say. 

The seventh section, however, provides, that every bor- 
rower from the corporation may have his bond or mortgage 
or other evidence of indebtedness cancelled when he has 
repaid an amount equal to the principal sum borrowed, 
together with the monthly interest thereon, and his fines 
for defaults. And certainly this monthly interest must be 
legal interest, and that is six per cent. 

The seventh section provides, that every such corpora- 
tion shall terminate except for the purpose of settling its 
affairs, whenever all its shares shall have been redeemed 
by loans and advances thereon, or whenever the funds and 
property of the corporation shall be suflicient to pay upon 
the unredeemed shares the value fixed by the by-laws, 
filed as before provided in the act. Is there no danger 
from such a sudden suspension of its functions? Suppose 
the funds and property to-day reach the required amount, 
must the corporation see to it at its peril that its wheels 
cease their motion at once? Must it stop its loans, and 
forbear all acts not necessary for the purpose of settling 
its affairs, and will acts done after a time when it can be 
proved that such was the state of its affairs be invalid ? 

Seven articles of amendment to the Constitution have 
been adopted, and now await the action of the next leg- 
islature and the judgment of the — The first’ of 








1 We find that these amendments are not arranged in the laws in the same order 
in which we have mentioned them here. We are not aware, however, that that 
is material, 
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these provides for the election of senators and representa- 
tives by districts. ‘The number of senators is not changed. 
The number of representatives is fixed at three hundred. 
By the second,a plurality of votes, instead of a majority, 
which is now required, is sufficient to elect all State ofli- 
cers. ‘The third provides, that the secretary, treasurer, and 
auditor, now chosen by the legislature, and the attorney- 
general, now appointed by the executive, shall be chosen 
by the people. ‘The fourth limits the executive council to 
to eight members, and gives the choice of these members 
the people in districts instead of the legislature. The fifth, 
following the same popular tendency as the third, makes 
sheriffs, registers of probate, commissioners of insolvency, 
clerks of courts, and district attorneys elective by the people 
of the counties and districts. ‘The sixth prohibits any future 
application of the school fund to the support of sectarian 
schools. And the seventh fixes the day of the annual elec- 
tion on the Tuesday after the first Monday in November of 
each year, so as to coincide with the presidential election 
when that occurs. 

We regret to see any even of those officers who only 
bear the train of justice or touch her ermine, surrendered 
to the exposure of a popular election. If it is important that 
those who are to declare the law should be kept from these 
dangers, is it to be expected that those whose sacred 
duty it is to record, to preserve, and to execute its man- 
dates, or to invoke its aid in bringing the criminal to jus- 
tice, are less likely to fall before them. 

The attorney-general and the district attorneys have 
important duties of a judicial character to perform. 'They 
have often the power, it is sometimes their duty, to deter- 
mine a criminal prosecution. Commissioners, sheriffs, and 
even clerks and registers are officers of justice. ‘They are 
subject to popular influences, and liable to be misled in the 
discharge of their duty by the influences to which such a 
mode of choice exposesthem. Perhaps, however, we ought 
rather to congratulate ourselves that we have escaped the still 
greater evil of an elective judiciary, or that mongrel system 
which the people rejected in 1853. 

It was a remark of the Cardinal de Retz, already quoted 
in our pages,! that the leading original principle of a gov- 











1 See the article on Hillhouse’s Amendments to the Constitution, Vol. 
xvi. p. 424. 
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ernment or political system always becomes the cause of 
its destruction; that its vivifying virtue becomes its fatal 
vice. Let us be on our guard lest this remark be verified 
in our own State, by the fatal extension of the elective 
principle into departments of the government peculiarly 
exposed to its injurious influences, and but little calculated 
to profit by its advahtages. 

There are some things too which the legislature has not 
done, although we have not time or space to notice at 
length this portion of their proceedings. They failed to 
pass any bill modifying the liquor law, in conformity to 
the late opinion of the Supreme Court. Perhaps, indeed, 
the friends of that measure may well think it more judi- 
cious to postpone further action until reflection and time 
shall enable them to prepare provisions less likely to prove 
ineffectual. 

A bill to give the alumni of Harvard and Amherst col- 
leges the election of overseers and trustees failed in the 
senate. Some bills for filling up flats in the harbor of 
Boston passed away in a quiet slumber on the speaker's 
table, an extinction which we see no cause to mourn. 
The act of 1853, giving equitable remedies in suits at 
law, resisted the efforts of its enemies to suspend or re- 
peal it, and took effect by its terms on the first day of 
May last. 

Resolves were proposed and warmly discussed, which 
provided for the erection of a monument to Daniel Web- 
ster. It is neither our oflice nor our purpose to enter into 
this discussion, although we might, indeed, having taken 
jurisdiction of the subject as part of the proceedings of the 
legislature, entertain it for other purposes. It was some- 
what surprising that the House, if the testimonial proposed 
was seriously desired by that body, should have yielded to 
the opposition of a small portion of their number. His 
friends, indeed would, perhaps, say that they asked his 
adopted State to commemorate her son for her own sake 
only, and that no monument was necessary to preserve a 
name engraved on the Rock of Plymouth, and daily re- 
peated by the obelisk of Charlestown, when touched by 
the rays of the sun which he invoked to rest upon it. 
We can imagine one of those who honored the dead, and 
shared with reverence in the simple funeral honors that 
were paid to him on the shore of the sea he loved so well, 
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exclaiming when he heard the aspersions that were cast 
upon the memory of Webster, — 


** Quis tam crudeles optavit sumere peenas ? 
Cui tantum de te licuit! 


Tune egomet tumulum Rheetee in litore.. . 
Constitui, et magna Manes ter voce ,vucavi. 
Nomen et arma locum servant.” 





LEADING CRIMINAL CASES.! 


Court of King’s Bench, Thursday, February 12, 1761. 
Rex v. Wueatiey2 
Crimes — Private Injuries — Distinction between. 


Tr was laid down in our last number, that to constitute a crime, the act 
done must be an injury to the public; and under that head we remarked, 
that ** The most usual injuries to private rights which it has been attempted 
at times to punish as crimes, are such as arise either from breach of con- 
tract, or from fraud, or from trespasses to either real or personal estate ; ”’ 
and we considered injuries from breach of contract. 

From injuries by breach of contract, we now pass to 

(2.) Injurves by means of fraud. 

Much more uncertainty and confusion exist among the adjudged cases 
upon the subject of indictable frauds, at common Jaw, than in cases of 
simple breach of coutract. Neither are the decisions entirely harmonious, 
but from an examination of them all, it may be gathered that by no means 
was every fraud or cheat indictable at common law. ‘l'wo things at least 
were essentially requisite. 

Ist. ‘The fraud must have been such as tended to injure the public. 

2d. It must have been one, against which common prudence could not 
guard. 

The statute of 33 Hen. 8, c. 1, A. D. 1542, made the first inroad upon 
the common law, by which, the obtaining goods, money, &c., by false 
‘** privy tokens, and counterfeit letters in other men’s names,’’? was made a 
criminal offence. ‘This statute has sometimes been said to form a part of 
the common law of this country. 6 Mass. 72; 12 Johns. 292; 3 Greenl. 
Ev. $86. And many cases have discussed what was cheating by false 
tokens, several of which are subsequently stated in this note. 

But this statute, although it modi‘ied to some extent the common law, 
did not render indictable those acts against which common prudence would 
be a sufficient security. Besides, it was only a partial and limited pro- 
tection, and many frauds were allowed to go unpunished, because they 
had not been committed by means of false tokens, technically so called. 
Farther legislation therefore became necessary, and the Act of 30 Geo. 2, 
ce. 24, 8s, 1, A. D, 1757, was passed, making it indictable to obtain money, 
goods, &c., by any false pretence. ‘This has been generally re-enacted in 





' Continued from p. 38. 
? Burrow, 1125; and 1 Wm. Black. R. 273. 
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this country, and numerous and delicate questions have arisen upon it, on 
both sides of the Atlantic, but an examination of them now is foreign to 
the object of this note. 

But to return to the question of frauds indictable at the common law. 
Fast says the offence of cheating, at common law, consists in the fraudu- 
lent obtaining the property of another by any deceitful and illegal practice 
or token, (short of felony,) which afleets, or may affect the public ; such 
as is public in its nature, and calculated to defraud numbers, to deceive 
people in general. 2 East, P.C. 817. Hawkins, b. 1, ¢. 71, s. 1, makes 
endeavoring to-defraud another, a crime, but this is clearly incorrect at 
common law. Numerous early cases illustrate the distinction between a 
cheat which might be injurious to the public, and such only as affected 
private rights. 

In Rex v. Bryan, 2 Stra. 866, A. D. 1730, the defendant came to a 
mercer, and affirmed that she was servant to the Countess ot Pomfret, and 
was sent by her to fetch some silks for the Queen, endeavoring thereby to 
defraud the mercer ; whereas in fact, she was no servant of the Countess, 
and was not sent upon the Queen's account. After verdict for the King, 
it was moved in arrest of judgment by Mr. Fazakerly, that there being no 
false tokens or any actual fraud committed, there was no offence indictable. 
Reeve, contra, cited a case from Ventris of an indictment for a conspiracy 
to charge a man with a bastard child, where there really was no child, 
so that the party could not suffer. Sed per curiam; There the conspiracy 
was the crime, and an indictment will he for that, though it be to do a 
Jawful act. ‘This is no more than telling a lie, and no custom being shown 
to maintain it, the judgment must be arrested. 

Other decisions fully sustain the principles here advanced. So, in 
Rex v. Pinkney, A. D. 1733, the defendant was indicted for selling a 
sack of corn at Rippon market which he falsely aflirmed to contain a Win- 
chester bushel, ** ubi revera et in facto plurimum deficiebat, &c.,’* and the 
indictment was quashed upon motion. And in the same case it was said, 
that if a shopkeeper who deals in cloth pretends to sell ten yards of cloth, 
but instead of ten yards bought ef him, delivers only six, yet the buyer 
cannot indict him for delivering only six, because he might have measured 
it, and seen whether it beld out as it ought to do or not. Rex v. Nichol- 
son, A. D. 1731, before Lord Raymond, is to the same effect. ‘The de- 
fendant being indicted for selling six chaldrons of coal, which ought to 
contain thirty-six bushels each, and delivering six bushels short, Lord 
Raymond ordered him to be acquitted. Precisely the same decision was 
made in Rer v. Dunnage, 2 Bur. 1130, A.D. 1761. Rer v. Osborn, 
four years afterwards, in the same court, met with the same result. Mr, 
Justice Ashton thought * that this selling short measure imstead of full 
measure, Was worthy the attention of the legislature, although it might 
not be indictable at common law unless charged to be by false measure ; ° 
and Wilmot, J., added —‘* The reason why this is not indictable, is, be- 
cause it is in every body's power to prevent this sort of imposition, whereas 
a false measure 1s a general imposition upon the public, which cannot well 
be discovered.’’ 

Rex v. Combrune, 1 Wils. 301, A. D. 1751, is another of the same class 
of cases. There the defendant was charged with having delivered to 
Susan Farmer 274 gallons of strong beer, when he ought to have delivered 
258 gallons, as was agreed and paid for. It was moved to quash this in- 
dictment, as this was a fraud of a private nature, for which an action upon 
the case for a deceit was the proper remedy, and here was no charge that 
the defendant sold by false measure. Per Curiam —** This is a mere 
action of deceit, and the indictment must be quashed.”’ 
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So, it is not an indictable cheat, to obtain goods, on a promise to send 
the money for them by the servant who should bring them. Rex v. Good- 
hall, Russ. & Ry. 461, A. D. D821. So, in Hartman v. Commonwealth, 
5 Barr, 60, A. D. 1816, it is held that obtaining a false credit otherwise 
than by false tokens, or the removal and secreting of goods with intent to 
defraud creditors, are not indictable at common law. 

And this was expressly adjudged in Rex v. Lara, 6 T. R. 565, A.D. 
1796, where the defendant, in payment for goods purchased, fraudulently 
gave a check on a bank where he knew he had no funds. Lord Kenyon 
said, ** What the defendant did was immoral and highly reprehensible, but 
as he used no false token to accomplish his deceit, the judgment must be 
arrested,”’ 

The ease in 3 Campb. 370, cited in 3 Green]. Ev. § 84, note 3, as being 
contra, was decided, under the statute of 30 Geo. 2, against false pre- 
tences, and confirms rather than opposes Rex v. Lara 

Rex v. Bower, 1 Cowper, 323, A.D. 1775, furnishes another excellent 
illustration of the principles which the courts have adopted on this subject. 
There the defendant was found guilty of ** knowingly exposing for sale 
and selling a gold chain, under the sterling alloy, as and for gold of the 
true standard weight.’’ On motion in arrest of judgment, Lord Mansfield 
saul —** The question is, whether the exposing wrought gold to sale 
under the standard, is indictable at common law!” ** It is elearly an 
imposition, but I incline to think it is one of those frauds only which a 
man’s own common prudence ought to be sufficient to guard him against, 
and which therefure, is not indictable, but the party injured is left to his 
civil remedy.” 

In Rex v. Duffield, Say. 146, A. D. 1754, the defendant was indicted 
for a cheat in delivering less coal than was purchased, but the indictment 
was quashed. ‘This was the case referred to in Rex v. Wheatley, ante. 

So in Regina v. Jones, 1 Salk. 379, and 6 Modern, 105, A. D. 1704, 
the defendant came to A., pretending that he was sent by B., to receive 
20/., and he received it, whereas 8B. did not send him. Being indicted 
therefor, the indictment was quashed, the court saying, ‘*‘ It is not indicta- 
ble unless he came with false tokens. We are not to indict one man for 
making a fool of another. Let him bring his action.”” S.C. 2 Ld. Raym. 
1013. 

These principles were sometimes pushed very far, as in Rex v. Channel, 
2 Stra.703, A. D. 1727, which was an ** indictment against the defendant for 
that he keeping a common grist-mill and boy employed by W. B. to grind 
three bushels of wheat, did vi e¢ armies dlicite take and detain forty-two 
pounds weight of the wheat. Upon a demurrer, judgment was given for 
the defendant, there being no actual force laid, and this a matter of a pri- 
vate nature, for which an action would lie.”’ 

In close analogy with Channel's case, and apparently somewhat gov- 
erned by it, it was held in Rex v. Haynes, 4M. & S. 214, A. D. 1815, 
not indictable fur a miller, who received good barley at his mill to grind, 
to deliver a mixture of oat-meal and barley-meal in return. ‘The meal 
given in exchange in this case was in fact musty and unwholesome, but 
as the indictment was insufficient to convict upon that point alone, the 
judgment was reversed. Lord Ellenborough said —‘** Also the allegation 
that the quantity delivered to EK. N. was musty and unwholesome, if it had 
alleged that he delivered it as an article for the food of man, might pos- 
sibly have sustained the indictment; and as to the other point, that this 
is not an indictable offence because it respects a matter transacted in the 
course of trade, and where no tokens were exhibited by which the party 
acquired any greater degree of credit if the case had been that this miller 
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was owner of a toll mill, to which the inhabitants of the vicinage were 
bound to resort in order to get their corn ground, and that the miller’s 
abusing the confidence of this his situation, had made it a color for prac- 
tising a fraud, and this might have presented a different aspect; but as it 
now is, it does seem to be no more than the ease of a common tradesman 
who is guilty of a fraud in a matter of trade or dealing, such as is adverted 
to in Rex v. Wheatley, and the other eases, as not being indictable. These 
objections, therefore, and one is sufficient, seem to be fatal.”’ 

It is to be noted, that in Rer vy. Channel, the indictment, on its face, 
was ouly for unlawfully taking and detaining part of the corn: there was 
no allegation that the act was done feloniously, and whether the facts 
proved would have warranted an indictment for larceny or not, the court 
did not say, as the ease came up by demurrer. A similar remark may be 
made of Rer v. Haynes, which was for fraud, not for a felony. The ques- 
tion whether the miller had taken the corn with intent to steal, was not 
before the court. In this view, the cases are not in necessary conflict with 
an American case, against a miller, who received barilla to grind, and 
fraudulently retained part of it, returning a mixture of barilla and plaster 
of paris, and this was held, not without deliberate consideration, to be 
larceny at common law. Commonwealth v. James, 1 Pinek. 375, A. D. 
1823. 

So it is immaterial whether the fraud consists in delivering less in quan- 
tity than was sold, or in delivering a different article. For in Rer vy. 
Lewis, 3 Burr. 1697, decided in 1755, the defendant was indicted for sell- 
ing as gum senega what was not gum senega, and after a verdict of guilty, 
judgment was arrested, and Mr. Justice Wilmot pronounced this a very 
strong case. It is better reported in Sayer, 205. See also Rex vy. 
Botwright, Say. 147, A. D. 1754. 

So, no indictment will lie for a deceitful representation and warranty of 
property sold. Rea v. Pywell, 1 Stark. 402, A.D. IS16. Nor tor twice 
selling the same property. Rex v. Codrington, 1 C. & P. 661, A. D. 
1825. 

2. The foregoing cases fully settle the difference between private cheats 
and public frauds. We come now to such cheats as were indictable. 
Although false tokens were made punishable by statute 33 Hen. VIIL., 
which enlarged the common Jaw in some particulars, yet at common law 
they were indictable if calculated to affect the public at large, and against 
which common prudence could not guard. This cheating by false weights 
and measures, which are known publie tokens, was clearly indictable at 
common law, for these betoken a general design to fraud; they are in- 
struments or tokens purposely calculated for deceit, and by which the 
public in general may be imposed upon without any imputation of folly 
or negligence. Rer v. Burgaine, 1 Sid. 409, And this rule applies to 
all cases where any false token is used, as in Rex v. Edwards, where 
cloth was sold with the alneager’s seal counterfeited thereon. So, play- 
ing with false dice. Rex v. Maddock, 2 Rol., Cro. Jae. 497. Leeser’s 
case. And pretending to have power to discharge soldiers, and taking 
money‘ from them for false discharges. Ser/lested’s case, Latch, 202. 
Another class of eases indictable at common law, are cheats which affect 
the public justice, such as doing judicial acts without authority in the 
name of the author. 

In addition to these, there are instances to be found in the books, of 
cheats in their nature private, which have yet been held indictable at com- 
mon law ; but upon examination they will appear to be founded either in 
conspiracy, forgery, or as involving considerations of public justice, public 
trade, or public policy. The whole subject is carefully examined in 2 East, 
P. C. 816, title Cheats. 
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In America, the same general principles in regard to what constitutes 
an indictable fraud at common law, wére recognised in Comm’th v. Warren, 
6 Mass. 72, A. D. 1809. There one Warren was indicted for cuntriving 
and intending to deceive, cheat, and defraud one Adams, by falsely pre- 
tending and affirming to him that his name was Waterman, that he lived 
in Salem, and there kept a grocery store ; and that he wished to purchase 
goods on eredit, giving his own note as security therefor; and B. confid- 
ing in such false pretences and affirmations, suld him the goods, and took 
his note, which he subscribed with the name of Waterman. This was 
held no crime, and Parsons, C J., said, in closing his opinion —‘* We 
see here no conspiracy, for the defendant was alone in the fraud, and no 
false tokens to induce a credit; and as for false weights and measures, 
there is no pretence. We cannot therefore consider the facts stated in the 
indictment, (however injurious they were to Adams,) as constituting a 
public indictable offence.’ The State v. Justice, 2 Dev. 199, A. D. 1829, 
is to the same effect. So it was held no crime, but only a private wrong, 
for the grantee of a deed lodged with a third person as an escrow, fraudu- 
lently to obtain possession of the deed from such depository. Comm'th v. 
Tlearsey, 1 Mass. 137, A. D. 1804. 

And in another American State, a similar decision was made. There 
A. having a judgment against B., the latter said he would settle it by 
paying money in part, and giving his note for the residue; on which A. 
drew a receipt in full discharge of the judgment, and B. obtained the re- 
ceipt without paying the money or giving the note; upon which he was 
indicted for having obtained the receipt ** falsely, fraudulently and deceit- 
fully, and under false colors, acts and pretexts,’? &c. It was held there 
was no commou law offence, no cheating by any false token, and nething 
but a false assertion, which common prudence would have guarded against, 
and therefore that no indictment would lie. People v. Babcock, 7 Johns. 
201, A. D. Isl. Seven years afterwards, the same subject was before 
the same court in The People v. Miller, 14 Johns. 371, A. D. 1817, 
where the defendant obtained possession of a promissory note by pretend- 
ing that he wished to look at it, and then carried it away, and refused to 
deliver it to the owner, it was held that this was merely a private fraud, 
and not punishable criminally, and The People v. Babcock was cited with 
approbation. 

So in Slate v. Wilson, 2 Rep. Const. Ct. 139, A. D. 1818, it was held 
not an indictable cheat to sell a girl as a slave who was known to be free, 
and the principle of the English decisions was approved. 

Neither is it an indictable cheat to put a large stone in one roll of butter, 
with intent to defraud the buyer. Wererbach v. Tirone, 2 W. & S. 408, 
A.D. 1541, which was an action of slander for charging the plaintiiT with 
cheating. Gibson, C. J., said —** With what then was the plaintiff 
charged! Not with cheating in a course of public dealing, but with an 
attempt to cheat in a private transaction, against which common care and 
prudence were sufficient to guard, because the fraud attempted was al- 
leged in fact to have been unsuccessful ; it was discovered before the 
transaction was concluded ; and the buyer paid for no more than he got. 
As the plaintiff therefore could not have been prosecuted for a cheat had 
the charge been true, the words are not actionable.”’ 

The subject of cheating by false tokens, at common law, has also been 
under consideration in this country, aod the principles of the early English 
decisions adopted. This point was discussed in The State v. Stroll, 
1 Rich. 244, A. D. 1845. The defendants there offered in payment for 
goods a bank bill which they knew to be worthless. The majority of the 
court held a false bank bill to be a pubiic token, and cheating by it an 
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offence at common law. O'Neal, J., was of the contrary opinion, appar- 
ently thinking there was nothing to distinguish this case from The State 
v. Middi-ton, Dud. 275, betore the same court, where the instrument 
offered was the promissory note of an individual, which was not considered 
a public token, and therefore not indictable. But the case is in analogy 
with Lewis v. The Commonwealth, 235. & R. 551, A.D. 1816, which 
was an indictment at common law for passing a counterfeit bank note. 
Tilghman, C. J., said — ** It is a principle of the common law, that 
offences fulling under the head of the crimen falsi, such as forgery and 
cheating, may be punished by the pillory. It is not every cheat indeed 
which may be so punished. One may cheat another by barely telling a lie 
to deceive him in the quality of goods sold. Such description would not 
be subject to an indictment. Buta cheat which affects the public, is in- 
dictable. The offence charged in this indictment must affect the public. 
Bank notes, though not strictly money, are its representatives, and cireu- 
late generally in the place of the lawful money of the country. . ... 1 see 
no reason to doubt that at common law this offence was subject to an infa- 
mous punishment.”’ 

Commonwealth v. Speer, 2 Virginia Cases, 65, A. D. 1817, is to the 
same eileet ; and The Commonwealth v. Searle, 2 Binn. 332, A. D. 1810, 
goes still further. 

But the promissory notes of individuals, unless made to resemble bank 
notes, are not public tokens, and passing them as good when known to be 
worthless} is not an indictable cheat at common law. Svate v. Padillo, 
4 Hawks, 348, A. D. 1826. 

The doctrine of public tokens was also involved in the early case of 
Respublca v. Powell, 1 Dall. 47, A.D. 1780. The defendant, a baker 
employed by the army of the United States, was indicted at common law 
fur a cheat in baking 219 barrels of bread and marking them as weighing 
eighty-eight pounds each, whereas they weighed only sixty-eight pounds. 
For the defendant it was contended that false tokens were indictable only 
by the stat. 33 Hen. 8, ¢. 1, which it was claimed had no operation in 
Pennsylvania. The attorney-general insisted that the defendant’s office 
was a public trust. The court said this was clearly aa injury to the pub- 
lic, and the fraud the more easily to be perpetrated since it was the custom 
to take the barrels of bread at the marked weight, without weighing them 
again. The public, indeed, could not by common prudence prevent the 
fraud, as the defendant himself was the officer of the public, pro hac vice. 
They were therefore of an opinion that the offence was indictable. 

So far, the decisions on both sides of the Atlantic are apparently har- 
monious, but one American case seems to us in conflict with the English 
decisions, and with correct principle. We refer to The State v. McLeran, 
1 Aik. 311, A. D. 1826. ‘The defendant was indicted under the statute of 
Vermont for forgery. The specific tact set out was, that there having 
been an indorsement of part payment on the back of a promissory note 
payable to the defendant, the defendant, ** with force and arms, wittingly, 
falsely, and deceitfully separated said indorsement from the note, with in- 
tent to deceive and defraud the maker.’’ ‘To this the defendant demurred. 
The court held the facts alleged did not amount to forgery under a statute 
of that State, but were nevertheless ‘“‘as great a crime against public 
justice and the public peace, as were those forgeries which did come within 
the statute. It is as great a crime, said they, in foro conscientia. It is 
an act malumin se. It is a crime at common law.’’ Notwithstanding 
the respect to which the decisions of this court are generally entitled, the 
case above cited seems unsupportable, for two reasons, — 
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ist. The act, if suecessful, would have affected only private rights, and 
inflicted only a private injury. 

2d. No person was in tact defrauded or injured by the act. The in- 
dictment did not allege that the maker was obliged to pay, or ever did pay, 
the whole amount of the note, or that any person took the note believing 
the whole sum named on its face to be justly due. In neither light, there- 
fore, cin we see that any offence cognizable at the common law was in 
fact committed. 

The same error seems to have been made by the learned judge who 

pronounced the judgment in /h/l v. The Staite, | Yerg. 76, A. D. 1824, 
where it was held no forgery for a creditor to induce his debtor by false 
representations and false reading to sign a note for more than was due, but 
the dictum was that this amounted to an indictable cheat. 
} The case of State v. MeLeran, supra, seems to us also in conflict with 
the case of Wright v. The People, 1 Bree. 66, A. D. 1825, where it was 
held not an indictable fraud to separate the condition from the penalty of a 
bond. A very clear opinion is given by Mr. Justice Smith, who said — 
‘* In the present case it is a mere private injury, the public could in no 
way be affoeted by the act ; nor is it a ease of false tokens which is neces- 
sary to be shown, in a fraud on a private individual; *’ the act of sepa- 
rating the condition, he said, could not be considered as one which common 
prudence could not have guarded against. 

(3.) Injuries by torts. 

It is equally clear, that an injury to private property by a toftious act, 
is no more a crime at common law, than a breach of simple contract. 
Neither does the fact that such tortious act was wilfully done, or vi e¢ 
armas, materially affect the case. 

Thus in Rex v. Atkins, 3 Bur. 1706, A. D. 1765, the defendant was 
indicted for forcibly pulling off the thatch from a man’s dwelling-house 
while he was in the peaceable possession of the same. But the indictment 
was quashed by Ld. Mansfield and Mr. Justice Ashton, as being ouly a 
civil injury. Rex v. Gillet, 3 Bur. 1707, is to the same effect. 

So any trespass to real estate, not amounting to furcr/e entry, techni- 
cally so called, is not indictable. Rex v. Bake, 3 Bur. 1731, A. D. 1765; 
Rex v. Storr, 3 Bur. 1698, A. D. 1765. The last was “ for uolawfully 
entering the yard of a Mr. Sweet, digging up the ground, and erecting a 
shed, and unlawfully, and with force of arms putting out and expelling 
the said Sweet from the same, and keeping him from the same.’’ The 
question whether this was a crime, or only a civil injury, was carefully 
considered, and the indictment was unanimously quashed, as averring no 
offence known to the law. The mode of disposing of the indictment is 
strong proof of the clear opinion of Lord Mansfield and his associ:tes on 
this subject, as indictments were not quashed on mere motion, unless the 
case was considered too clear to allow it to proceed further. We are 
aware that in Missouri, a different doctrine has been acted upon, and it 
was there considered a crime at common Jaw to unlawfully throw down 
the roof and chimney of a dwelling-house, with foree and arms, in the 
peaceable possession of the owner. But the question does not seem to 
have received much consideration, and is in conflict with Rex v. Adkins, 


supra. 
Neither will an indictment lie for enticing an apprentice to absent him- 
self trom his master, because it doth not affect the public. Regina v. 


Daniel, 3 Salk. 191, A.D. 1704. Nor for slanderous words spoken. 

Regina v. Langley, 3 Salk. 190, A. D. 1704; Rex v. Penny, 1 Ld. Raym. 

153, A. D. 1696. 
So, in 1690, Elizabeth Stonehouse was indicted for falsely and ma- 
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liciously accusing Henry Bradshaw of felony and of robbing her, intending 
thereby to deprive him of several sums of money; but this was held to 
be no publie wrong, and the party having his remedy by action on the 
case, the indictment was adjudged ill. Rer v. Stonehouse, 3 Salk. 18s. 

Trespasses to personal chattels fall under the same rule. Thus in The 
State v. Farnsworth, 10 Yerg. 261, A. D. 1837, the indietment charged 
that the defendant * with ferce and arms, one mare, the property of A., 
did unlawfully and forcibly take from and out of the possession of the said 
A.”’ ‘This was held no erime, but only a civil injury. And this was but 
the repetition of an old case in 1780, before Perryn, B., at the Salisbury 
Assizes, where an indictment averred that the defendant, with force and 
arms, unlawfully, foreibly and injuriously, seized, took and carried away, 
of and from J.S , and against his will, a paper writing purporting to be a 
warrant to apprehend the defendant for forgery ; and after a conviction a 
motion was made in arrest of judgment, on the ground that the charge did 
not amount to an indictable offence. Perryn, B , took time to consider to 
the subsequent assizes, and had the case argued before him, and then held 
the objection valid, as the indictment charged nothing but a mere private 
trespass, and neither the king nor the public appeared to have any interest 
therein. 1 Russ. on Crimes, 53. 

Nether is it a crime forcibly to take from an officer goods which have 
been seized by him on execution, there being no assault upon him, for this 
is only a private injury, and the officer may have his action for it. S/ate 
v. Sotherlen, Harp. 414, A.D. 1824. 

Thus far there is no difficulty, and not much conflict of authority. But 
when the personal property of another has been destroyed wantonly, ma- 
liciously, and under such circumstances as indicate a revengeful spirit and 
a general malicious disposition, there is much discrepancy among the 
adjudged cases whether this is, or is not, an offence at common law. One 
of the strongest cases to be found in the affirmative of this question, is that 
of The People v. Smith, 5 Cow. 258, where the defendant was indicted for 
**maliciously, wickedly and wilfully killing a cow,’’ the property of 
another. Upon the point whether this was an indictable offence at com- 
mon law, Woodworth, J., observed — ** There is no precise line, by 
which indictments for malicious mischief are separated from actions of 
trespass. Blackstone, in the 4th volume of his Commentaries, speaks of 
the former as done, not animo furandi, or with an intent of gaining by 
another's loss ; but either out of a spirit of wanton cruelty, or black and 
diabolical revenge. It cannot be expected, that the mere liability to dam- 
ages, will operate on a mind so depraved. The injury may be committed 
when none but the person injured is a witness, The perpetrator may be 
insolvent; and thus gratify his malice with impunity, if there is no re- 
dress otherwise than by civil action. ‘This would be contrary to the policy 
of every well regulated government ; which is to protect the citizen in his 
right, by restraining and punishing the wrong doer. The offence is dis- 
tinguishable from an ordinary trespass, in this — that it is not only a viola- 
tion of private right, without color or pretence, but without the hope or 
expectation of gain. Such an act discovers a degree of moral turpitude 
dangerous to svciety ; and, for their security, ought to be punished erim- 
inally. It is an evil example of the most pernicious tendency, inasmuch 
as the act is an outrage upon the principles and feelings of humanity. 
The direct tendeney is a breach of the peace. What more likely to pro- 
duce it, than wantonly killing, out of mere malice, a useful domestic 
animal? 

** Acts injurious to private persons, which tend to eccite violent résent- 
ment, and thus produce a disturbance of the peace, have always been held 
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indictable. Thus sending a challenge to fight a duel, or publishing a libel, 
are indictable offences. 

** It appears to me, that the offence stated in this indictment is a proper 
subject of criminal prosecution. It was so held in Respudlica v, Terscher, 
1 Dall. 355, a case precisely like the present. M’Kean, Ch. J., observed 
that the poisoning of chickens, cheating with false dice, fraudulently tear- 
ing a promissory note, and many other offences of a similar description, 
had been indicted in Pennsylvania. This case is approved in The Com- 
monwealth v. Taylor, 5 Binn. 277. In Commonwealth v. Leach, 1 Mass. 
59, the defendants were indicted for poisoning a cow. The only question 
raised was, whether the sessions had jurisdiction. There was not evena 
suggestion, by the court or counsel, that the offence was not indictable. 

‘*T entertain no doubt, that the convictiun in this case was warranted 
by the principles of the common Jaw; and judgment should be given 
against the defendant.”’ 

The principles here laid down were entirely adhered to by the same 
court in Looms v. Edgerton, 19 Wend. 419, A. D. 1838. That was an 
action of trespass against an officer for arresting the plaintiff upon a com- 
plaint and warrant charging him with having ** with force and arms, &c., 
wilfully, wickedly, maliciously, and in a secret manner, seized and broken 
in pieces, a cutter,” &c. It was claimed by the plaintiff, that the act 
charged was not a criminal offence, but the court held the contrary, and 
Cowen, J., said—‘* The principle of the case of The People v. Smith, 
5 Cow, 258, and of the cases there cited, is in point, that malicious mis- 
chief done to any kind of property is a misdemeanor. The general prin- 
ciple is there laid down, and exemplified by various cases, and must be 
maintained.’’ And finally —‘** We are clear that the warrant in the case 
at bar ruled a criminal offence.”’ 

The same view had been taken much earlier in Pennsylvania, in the 
case of Respublica v. Tetscher, 1 Dall. 355, A. D. 1788, where the in- 
dictment was for maliciously, wilfully and wickedly killing a horse. Ch. J. 
McKean said — ** It is true, that on the examination of the cases we have 
not found the line accurately drawn, but it seems to be agreed that what- 
ever amounts to a public wrong, may be the subject of an indictment.”’ 
He instances offences held indictable, and remarks, ** Unless indeed an in- 
dictment would lie, there are some very heinous offences which might be 
perpetrated with absolute impunity, since the rules of evidence in a civil 
suit exclude the testimony of the party injured, though the nature of the 
transaction generally makes it impossible to produce any other proof.’’ 
And the indictment was held to lie in the case before him. And this was 
followed in the same court by Commonwealth v. Eckert, 2 Browne, 249, 
A. D. 1812, for maliciously destroying a tree standing on public ground in 
a village. 

An early case in Massachusetts, also seems to sanction the same doc- 
trine, and a prisoner was there convicted at common Jaw of maliciously 
poisoning a neighbor's cow. Commonwealth v. Leach, 1 Mass. 59. The 
point whether this act was indictable at common law, does not appear to 
have been directly raised, but the only question before the court was 
whether the Court of Sessions had jurisdiction of this offence. However, 
the case has been often cited since by the same court, and without ex- 
pressed disapprobation. And as a subsequent statute has made the act 
criminal in that State, that court may never be called upon to decide di- 
rectly whether such an act was or was not indictable at common law. In 
other States, however, Commonwealth vy. Leach has certainly been relied 
upon as deciding that malicious destruction of domestic animals was a 
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misdemeanor at common law, and it has probably had its full share in 
establishing that doctrine in many States. 

‘These cases were subsequentiy approved, and their principles adopted 
in Commonwealth v. Taylor, 5 Bion. 277, A. D. 1812. There the in- 
dictent charged that the defendant ** Unlawfully, secretly and maliciously, 
with force and arms, broke and entered at night the dwelling-house ot B., 
with intent to disturb the peace of the Commonwealth, and after entering 
the house, unlawfully, wiltully and turbulently, made a great noise, in 
disturbance of the peace of the Commonwealth, and did greatly misbehave 
within said dwelling-house, and did greatly frighten and alarm the wife 
of the said B., whereby she miscarried,’ &c. ‘This was held not to 
amount to a forcible entry at common law, and therefore not indictable as 
such ; but the court considered it a misdemeanor at common law. Similar 
views to those upon which this decision is founded, seem to underlie the 
decision in Commonwealth v. Wing, 9 Pick. 1, A. D. 1829, where 1t was 
held that if one discharges a gun at wild tow! with knowledge and warn- 
ing that the report will affect injuriously the health of a sick person in the 
neighborhood, and such effect is produced by the discharge, he is guilty of 
an indictable offence, and Parker, C. J., said —** If the indictment were 
for a nuisance, the authorities cited by the defendant’s counsel would 
clearly show, that it could not be sustained ; for the most that could be 
made of it would be a private nuisance, for which an action on the case 
only would lie. But we think the offence described is a misdemeanor, 
and not a nuisance. It was a wanton act of mischief, necessarily injuri- 
ous to the person aggrieved, after full notice of the consequences, aud a 
request to desist. ‘The jury have found that the act was maliciously 
done. 

‘* In the ease of Cole v. Fisher, 11 Mass. 137, Chief Justice Sewall, in 
delivering the opinion of the Court, speaking of the discharging of guns 
unnecessarily, says, if it is a matter of idle sport and negligence, and sull 
more when the act is accompanied with purposes of wanton or deliberate 
mischief, the guilty party is lable, not only in a civil action, but as an 
offender against the public peace and security, is liable to be indicted, &c. 

‘* Now the facts proved in the case, namely, the defendant's previous 
knowledge that the woman was so affected by the report of a gun, as to 
be thrown into fits, the knowledge he had that she was within hearing, the 
earnest request made to him not to discharge his gun, show such a disre- 
gard to the safety, and even the life of the afilicted party, as makes the 
firing a wanton and deliberate act of mischief.” 

So in The State v. Batchelder, 5 N. H. 549, A. D. 1832, it was judged 
an indictable offence at common Jaw to break with clubs the window of a 
dwelling-house in the night, and thus disturb the peace and quiet of a 
family therein. But this seems to have proceeded principally upon the 
ground that the acts charged amounted to a breach of the public peace, 
and not merely a trespass upon private property —or as a species of for- 
cible entry into a dwelling-house, which all agree is indictable at common 
law. Harding’s case, 1 Green]. 22, A. D. 1820; Rex v. Bathurst, Say. 
225, A. D. 1755; Rex v. Wilson, 8 T. R. 357, A. D. 1799. 

The doctrine of The People v. Smith, and Respublica v. Teischer, ante, 
was once recognised in the State of Vermont. The State v. Briggs, 
1 Aik. 226, A.D. 1826. In this case it was held, that if one confine 
colis, and from motives of wicked and malicious mischief fix a sharp in- 
strument at the place of their escape, and then, with intent to wound, 
maim and destroy them, do force them over guch instrument, whereby they 
are wounded, he is guilty of a misdemeanor at common Jaw, and may be 
indicted therefor, and Hutchinson, J., said —** It is, urged on the part of 
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the respondents, that no such indictments are to be found in England ; 
also that the statutes in England would probably not have been enacted if 
the act were an offence at common law; while the attorney for the State 
contends that these ancient statutes, acquiesced in, have the effect of and 
even become common law. We cannot treat those statutes as common 
law, nor as in force here. Nor does the existence of these statutes prove 
that the acts to which they annex penalties were not offences at common 
law. ‘Their penalties are so severe, that their existence rather proves that 
the punishments of the common law were too mild to prevent the commit- 
ment of these offences, or at least that they were so considered. And 
these statutes are so ancient, that it is not strange that the reports contain 
no prosecutions at common law for the like offences ; for after the statutes 
existed, they would be apt to indict under the statutes.’’ But this case is 
entirely inconsistent with the subsequent case of The State v. Wheeler, 
post, in the same court. 

In Tennessee, also, at an early day, it was held an offence at common 
law to wilfully and maliciously stab a horse. The State v. Council, 
1 Overt. 305, A. D. 1808. But this principle does not seem to have been 
adhered to afterwards. See Shed v. The State, post. 

The Supreme Court of North Carolina also adopted the same doctrine, 
and decided that ** unlawfully, wickedly, maliciously and mischievously 
burning a hundred barrels of tar,’’ the property of another, was an offence 
atcommon law. The State v. Simpson, 2 Hawks, 460, A. D. 1823. It 
is somewhat remarkable, that the attention of the learned judge who de- 
livered the opinion was not attracted by the language of Blackstone, 
quoted by him, 4 Bl. Comm. 243, that this was only a trespass at common 
law. 

The case was however followed and approved in The State v. Scott, 
2 Dev. & Bat. 35, A. D. 1836, which was for maliciously killing a steer. 
Two years afterwards, the same question was again before the same court, 
when they seem to have doubted of the propriety of their former de- 
cisions, but deemed it too late to adopt a different doctrine. The Svate v. 
Rohinson, 3 Dev. & Bat. 130, A. D. 1838, — which was for maliciously 
breaking a wagon. The court below told the jury that although the in- 
jury was done from mere sport and wantonness, the defendant was guilty, 
although he had no malice against the owner. This was clearly wrong, 
and was severed on appeal, the court holding ‘‘ that malicious mischief, to 
be indictable, consists in the wilful destruction of some article of personal 
property, from actual ill will or resentment towards its owner or possessor.”’ 

And this principle as to the necessity of actual malice, has been fre- 
quently laid down in those States where malicious mischief is made pun- 
ishable by statute. Rer v. Pearce, 1 Leach, 594, A.D. 1789; State v. 
Pierce, 7 Ala. 728, A.D. 1845 ; Commonwealth v. Walden, 3 Cush. 558, 
A. D. 1849. 

But the general doctrine of malicious mischief as first laid down in the 
courts of North Carolina, is apparently still adhered to, and may be con- 
sidered the settled law of that State. The State v. Helmes, 5 lred. 364, 
A.D. 1845. Confining it, however, strictly to personal property. The 
State v. Jackson, 12 lred. 329, A. D. 1851, a case of malicious destruction 
of two ploughs, where, however, judgment was arrested because the act 
was charged as having been done “ feloniously, wilfully and maliciously,”’ 
but not mischievously, or with malice against the owner. The Séate v. 
Latham, 13 Tred. 33, A.D. 1851, for maliciously killing a dog, where it 
was held, in conformity with the English decisions under the Black Act, 
that the killing must have been from malice to the owner, and not from 
passion against the animal. 
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We cannot but think that some of these cases have lost sight of the 
true distinction between crimes and private trespasses, and in their abhor- 
rence of the wanton cruelty and wicked disposition exhibited by the de- 
fendants in the several cases, have forgotten that after all there was no 
more injury to the public in destroying private property wantonly and 
maliciously, than in any other manner, and they seem rather to declare 
what the law should be, than what it then was. Itis clear that the various 
acts now punished as malicious mischief, such as destroying trees, killing 
domestic animals, &e., were not indictable in England until made so by 
statute. For we have in Ranger's case, 2 East, P. C. 1074, A. D. 1798, 
an indictment at common law, which charged ‘* that the prisoner, with 
force and arms, &c. &ec., one black gelding, of the value of 30/., of the 
goods and chattels of Wm. Collyer, then and there being, then and there 
unlawfully did maim, to the great damage of Collyer, and against the 
peace. But upon reference to the judges after conviction, they all held 
that the indictment contained no indictable offence, for if the case were not 
within the Black Act, the fact itself was only a trespass, for that the 
words vi ef armis did not imply force sufficient to support an indictment.” 

So in Regina v. Wallace, 1 Craw. & Dix, C.C. 403, A.D. 1840, it 
was held that maiming cattle was not a misdemeanor at common law, but 
only a trespass to property. And in Maine, it has been considered no 
offence at common Jaw to maliciously cut and girdle another's fruit trees. 
Brown’s case, 3 Green|. 177, A. D. 1824. 

From Blackstone, also, it appears that such acts were not crimes at 
common law. ‘* Malicious mischief, or damage,’ he says, ‘is the next 
species of injury to private property which the law considers as a public 
crime. This is such as is done, not anime furandi, or with intent of 
gaining by another’s loss; which is some, though a weak excuse ; but 
either out of a spirit of wanton cruelty or black and diabolical revenge. 
In which it bears a near relation to the crime of arson; for as that effects 
the habitation, so this does the other, property of individuals. And there- 
fore any damage arising from the mischievous disposition, though only a 
trespass at common law, is now by a multitude of statutes, made penal in 
the highest degree.”” 4 Bl. Comm. 242. Here we have the direct testi- 
mony of this learned commentator in accordance with the principle we 
have before laid down, and in conflict with many early decisions in his 
country. 

Russell on Crimes, Vol. 2, p. 544, says, that ‘ Injuries of this kind were 
made punishable by different statutes passed from time to time, as they 
appeared to be required for the protection of the community.” 

In Christian's edition of Blackstone, Vol. 4, p. 5, note 7, the Editor 
says, ‘* To destroy another's property wilfully, without making him com- 
pensation, is a worse crime in reason, than theft; because the individual 
deprived of his property suffers precisely the same injury, and the public 
loses the benefit of that property which contributes to the support of no 
one; and he who does the injury has not the temptation of him who steals 
to supply his wants. In those actions which are only civil injuries, and to 
which no legal punishment is annexed, the Jaw has supposed that retribu- 
tion will be sufficient to deter the commission of them. But the wilful 
and malicious destruction of another’s property by fire is in many cases 
punished with death; so also is the malicious killing and maiming of 
another’s cattle; yet these detestable and diabolical acts, were not crimes 
by the common law of England. Experience discovered the necessity of 
rendering them subject to public and severe punishment.” ' 

The absence of any reported cases of indictments for malicious trespass 
in the English books anterior to the passage of the several statutes here- 
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after referred to, and the great frequency of them svon afterwards, are 
both pregnant facts, furnishing some evidence that at common law such 
acts were not indictable, for we cau hardly believe that mankind were so 
much more depraved in the Jatter than in the former period, or that the 
rights of property were more clearly understood, or more conscientiously 
respected in the fifteenth and sixteenth, than in the seventeenth and eigh- 
teenth centuries. 

In 1 Hale's Pleas of the Crown also, p. 561, it is laid down that ** Burn- 
ing of a frame of a house (not a dweiling) or of a stack of corn was no 
felony by the common law.” 

From the fact, too, that the older writers on criminal law say nothing of 
such an offence as malicious mischiet, it might be interred that anterior to 
the statutes it was unknown, aud was nota fact of the ancient common 
law of England. 

The first English statute on the subject was not passed until the 22 
Hen. VILL. (1531), and was confined to the powdike in the fens of Norfolk 
and Ely. The next act forbid the malicious burning of any barn or stack 
of corn, or grain, and was not enacted until 43 bh. c. 13, A. D. 1661. 
And it was not a crime in England to maliciously kill any cattle until the 
22 and 23 Car. Il. ce. 7, A. D. 1670. And by the same act, maiming 
such animals was only a trespass punishable with treble damages. The 
famous Black Act, which forbid so many kinds of malicious mischief, and 
which is the probable foundation of most of the American statutes on the 
same subject, was never on the statute book until the 9 Geo. L. c. 22, 
A. D. 1723. It ean hardly be claimed therefore with truth, that these 
statutes comprised any part of the common law at the time our ancestors 
came here, and were brought with them as such; and in one American 
State, it has been formally adjudged that the Black Act composed no part 
of the law of this couutry, and an indictment founded upon it was quashed. 
State vy. Campbell, Charlton 'T. U, P., 166, A. D. 1808. And in another 
State it has been held that the malicious burning of standing corn, which 
in England is made punishable by 7 and 8 Geo. LV. c. 30, is not in this 
country acrime. Nate v. Llolmes, 5 lred. 364. 

It would seem therefore that all our decisions on this subject, (in States 
where no statutes exist,) should conform to the Hnglish law anterior to the 
statutes above cited, and in many States we find this to be the case. 

Thus in Vermont, notwithstanding the case of State v. Briggs, supra, 
and in direet conflict with The People v. Snuth, 5 Cow., we find it heid in 
The State v. Wheeler, 3 Verm. 344, that an indictment cannot be sus- 
tained for ** feloniously, maliciously, mischievously, aud wickedly *’ killing 
another's beast. That case was fully argued, aud Prentiss, C. J. (now 
judge of the U.S. Court for that district) said —** It seems, however, to 
be clear that, though every trespass which is a disturbance of the peace is 
indictable, a mere trespass which is the subject of a civil action cannot be 
converted into an indictable oflence.’’ ‘* The epithets wilfully, mali- 
ciously, &c., contained in the information, are words of mere form which 
may be applied to every trespass or injury to private property, and neither 
they nor the special statement of the manner in which the act was done, 
showing actual force, can have the effect to make the suit a public offence.” 

This case was cited and approved in Jiles v. Anight, 3 Texas, 316, A. 
D. 1848. 

Shell v. The State, 6 Humph. 283, A. D. 1845, is to the same effect, for 
maliciously destroying saddie-bags, and seems tacitly to have overruled 
the earlier case of The State v. Council, 1 Overt. 305, ante. Aud in 
Taylor v. The State, 6 Humph. 235, it would appear that all the prosecu- 
tious for malicious injuries are founded upun the statutes of that Siate. 




















Recent American Decisions. 93 


So it has been held in New Jersey, following the English cases before 


« cited, that it was not an indictable offence, to ** wilfully, maliciously, and 








unlawfully ’’ take up and remove a corner-stone in the boundary line be- 
tween the defendant and his neighbor, with intent to injure and endamage 
the latter State v. Burroughs,2 Halst. 426, A. D. 1802; Comm’th v. 
Powell, 8 Leigh, 719, A. D. 1837. Nor to “ frequent a neighbor's house, 
and grossly abuse his family, making their lives extremely uncomfortable.”’ 
Comm’ th v. Edwards, 1 Ashm. 46. And in The State v. Smith, 1 Cheves, 
157, A. D. 1840, it was held in South Carolina, not indictable to shave 
and crop the hair from the tail of a mare in the owner’s stable. The 
Court said, ‘* It can be regarded only as a malicious trespass.”’ 

It was not intended in this note to discuss the general subject of crimes 
and misdemeanors, but to allude to such only as bordered closely on the line 
of demarcation which separates mere private injuries from those of a public 
and general nature. And with the exception of the discrepancy among 
the authorities on the subject of malicious injuries, the adjudged cases 
may easily be reconciled, and the general principles are now clearly de- 
fined, well understood, and, in most cases, correctly applied. 


E. H. B. 
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District Court of the United States for the Northern 
District of New York. 
IN ADMIRALTY. 


THe sTeamMBoat Henprik Hupson, HER TACKLE, APPAREL AND 
FURNITURE, AND ANSEL R. Cospp-anp Netson WILLARD, 
CLAIMANTS. 


By the custom existing at the ports of the great northern and northwestern 
Lakes, the master of a steamboat or vessel, employed as a general ship, 
has, by virtue of his office of master, full authority, upon the receipt of 
merchandise and other property on board his vessel subject to a lien for 
prior freight and charges of carriers and warehousemen for previous 
transportation, storage, &c. of such merchandise and property whilst 
on its way to its ultimate destination, to contraet, in and by his bill of 
lading, to receive and transport such merchandise and property, to its 
port of destination ; to receive such prior freight and charges on the 
delivery of such merchandise and property ; and to bring back and pay 
over to such shipper, on the return of his vessel, the moneys received 
for such prior charges ; if such is the ordinary course of the usual em- 
ployment of such steamboat or vessel. 

The evidence produced in this case fully established the existence of a 
custom for the masters of steamboats and vessels to make such a con- 
tract; and that such custom had been generally known, for fifteen years 
or more, by shippers and forwarders, and by the masters and owners of 
vessels engaged in the business of such lakes. It was therefore held 
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that such a contract, made by the master, in this case, bound his vessel, 
and owners. to its performance. 

Such a custom is reasonible and lawful; and such a contract, when au- 
thorized by a well-known, long established and universal custom, and 
made by the master in the course of the usual employment of his ship, 
is binding, not only against himself and his owners in personam, but 
also against his vessel in rem; and not only against the interests of the 
general owners in the vessel, but also against the interests of other 
parties having common law liens ; or having maritime liens, whieh from 
their nature and character, or the time of their creation, ean be affected 
by the lien of the shipper, to whom the ship, in specie, is bound by such 
contract. 

It seems such a contract, when made by the master, by virtue of a special 
and extraordinary authority from the ship owner, and without anv known 
or general custom to authorize it, would not confer a lien on the ship bind- 
ing upon mortgagees or others having liens: and that a lien, binding on 
mortgagees, &c., can only exist when the custom is such that the au- 
thority of the master to make the contract results from, and is conferred 
by, his mere appointment as master of the ship, without the delegation 
of other authority, than such appointment, per se, confers 

The ship, in specie, is, by the general maritime law, bound to the perform- 
ance of all contracts made by the master in the usual course of the em- 
ployment of the vessel, and the contract made by the master in this case 
being authorized by the custom, bound the ship to its performance, and 
the shipper had a maritime lien upon the ship, for his security, which 
lien can be made available by a proceeding in rem in the admiralty. 

Such an admiralty lien, (like all other maritime liens,) is a priri/-ged hy- 
pothrcation, and takes preference of all liens and debts not privileged ; 
and it is entitled to its proper place, in regard to its preferences and pri- 
ority, amongst other privileged debts secured by a marine hypothecation 
of the same vessel. 

An ordinary common law chattel mortgage upon a ship or vessel, though 
given for the purchase-money, and filed and recorded, as required by the 
law of the State to which the vessel belongs, and the law of the United 
States, prior to the making of such a contract as was made in the pres- 
ent case, does not entitle the mortgagee to claim the surplus of the 
proceeds of a ship sold under the process and decree of a court of ad- 
miralty, in preference to the privileged creditor who has a maritime lien 
under a bill of lading contaming such a contract for the receipt, return 
and payment of the prior charges on merchandise and property laden on 
board a general ship, under such a custom as was proved in this case. 


STATEMENT OF FACTS. 


Tue steamboat Hendrik Hudson, her tackle, apparel 
and furniture, were libelled by the Michigan Southern 
Railroad Company, for the recovery of the amount due 
them for certain charges of transportation, which were a 
lien upon sundry different packages, parcels, articles of 
merchandise, and other property, which the libellants, in the 
ordinary course of their business, had received and trans- 
ported upon their railroad while such merchandise and 
property were on their way to their ultimate destination ; 
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and which merchandise and property the railroad company 
had delivered, subject to the lien thereon for such charges, 
on board the Hendrik Hudson, in the month of November, 
1852, for further transportation to, or towards, the point of 
final destination. 

At the several times of the delivery of the merchandise 
and property referred to on board the Hudson, the master 
executed and delivered to the railroad company, as the 
shippers of such merchandise and property, the usual bills 
of lading therefor. The captions of all these bills of lading 
were in the following form : — 

** Shipped, in good ‘order and condition, by The Michigan 
Southern Railroad Company, on board steamer Hendrik 
Hudson, whereof Goldsmith is master, the following prop- 
erty, as here marked and deseribed, to be delivered in like 
good order and condition, (dangers of navigation excepted, ) 
as addressed on the margin, or to his or their assigns or 
consignees, only upon the payment of the freight, trans- 
portation and charges as noted below, which said carriers 
undertake to collect, return and pay.” 

Following these captions, there was contained in each 
bill of lading the usual statement of the property laden on 
board the steamer, with the marks thereon, and the names 
of the owners or consignees, and also a statement of the 
prior charges to which the shippers were entitled, as well 
as the rate or amount of the steamer’s freight : and at the 
end of each bill of lading, were the letters ““C. C.,” or the 
words “Capt. Collect,” or “Capt. Collect, and pay J. H. 
Raynor ;”’ thereby indicating that the master of the Hud- 
son was authorized to collect such prior charges, aud to 
whom they were to be paid, at the port of destination, in 
the cases where they were not to be returned to the ship- 
pers. 

It was satisfactorily proved by the concurring testimony 
of persons who had been engaged in business upon the 
lakes, as forwarders, shippers and vessel-owners, from nine 
to twenty-seven years, that the letters “C. C.,” or the 
words “Capt. Collect,’ in such a bill of lading, by the 
known and universal custom aud usage of the ‘lakes, ‘were 
understood to mean that the ship-master who executed such 
a bill of lading was to collect the prior freight and eharges 
mentioned in the bill, (and which follow the property.) and 
return aud pay over the amount of such prior freight and 
charges to the shippers; aud that by such usage aud cus- 
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tom it was the master’s duty to do so; that sometimes 
directions were given in such bills of lading for the captain 
to collect the prior freight and charges, and pay them over 
to some agent at the port of destination, in which case a 
direction, similar to that in some of the bills of lading in 
this case directing payment to be made to J. H. Raynor, 
was given; and that in such cases it was the duty of the 
master, by the universal custom of the lakes, to collect 
such prior freight and charges, and pay them over as di- 
rected ; that shippers sometimes received from the master 
of a vessel the amount of these prior charges at the time of 
the shipment of the property on which they were a lien, 
and then collected them at the port of delivery; but that 
this advance of the prior charges was not often required ; 
and that property was generally shipped under a bill of 
lading, like those shown in this case, with the understand- 
ing and agreement that the prior freight and charges were 
to be received by the master of the vessel on the delivery 
of his freight, and paid over to the shipper’s agent, or re- 
turned and paid over to the shippers themselves on the 
return of the vessel, according to the direction and agree- 
ment of the bill of lading. 

It is deemed unnecessary to state in detail the testimony 
in reference to the custom of the lakes. It is suflicient to 
state, that it was such as to leave no doubt that the master 
of the Hudson, at the time of the receipt of the merchan- 
dise and property described in the bills of lading under 
which the libellants claim, contracted, according to the 
custom and usage of the lake ports, to collect, on the de- 
livery of such merchandise and property, the prior freight 
and charges mentioned in the bills of lading, and to pay 
over to the shippers or their agents the amounts received 
therefor ; and that such testimony satisfactorily established 
the fact, that in consequence of a long-established custom 
and usage prevailing upon the lakes and their connecting 
waters, and at the ports thereon, forwarders, shippers, and 
masters and owners of steamboats and sailing vessels, well 
understood that the master was fully authorized, under and 
by virtue of his simple appointment as master, to make such 
contracts. 

It was also shown that the Hudson, during the season of 
1852, was employed as a general ship, making frequent 
trips along the southerly shore of Lake Erie; and it was 
admitted that the goods mentioned in the bills of lading as 
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shipped by the libellants, had been delivered by the master 
of the Hudson, and the prior freight and charges thereon 
received by the clerk of the steamer, and that no part 
thereof had been paid over, though the vessel had returned 
to the place of shipment after such delivery, and some time 
before this suit was commenced. 

The amount of the libellant’s claim was $1,448.50, be- 
sides interest. 

The claimants, Ansel R. Cobb and Nelson Willard, 
who had, on special application, been permitted to inter- 
vene for their interests and to litigate the claim of the 
libellants, were mortgagees, holding separate mortgages, 
upon undivided moieties of the vessel. These mortgages 
were given to secure part of the purchase-money of the 
moieties covered by such mortgages respectively. 

The mortgage under which Cobb claimed was dated 
April 14th, 1851, and that under which Willard claimed 
was dated on the 12th day of August, in the same year. 

These mortgages had been severally duly filed as re- 
quired by the laws of the State of New York, where the 
owner of the Hudson, the mortgagor, resided, and they had 
also been duly recorded in the office of the proper collector 
of the customs as required by the act of Congress. 

The claimants set up by their answers, and it was 
conceded at the hearing, that there had been a forfeiture 
under each of these mortgages, by a breach of its con- 
dition, prior to the making of the contracts of affreightment 
and bills of lading under which the libellants claimed. It 
was also conceded that they had not taken possession under 
their mortgages, but that the mortgagor had continued in 
possession of the Hudson, and had run her on his own 
account until she was arrested under the process of this 
court in December, 1852. 

It also appeared that the Hudson had been sold and the 
proceeds brought into the registry, and that the amount 
still remaining in the registry, though sufficient to pay the 
libellants’ claim, was not suflicient to pay the claims of 
the libellants and claimants. 

The‘ opinion of the Court was delivered by 

Haut, J.— The contracts made by the master of the 
Hudson, at the time he received on board his vessel the 
merchandise and property mentioned in the bills of lading 
proved in this case, and under which he was to receive the 
prior freight and charges which were a lien thereon, and 
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to pay over the same as mentioned in the several bills of 
lading, were unquestionably binding upon the master; 
and a suit against such master might, undoubtedly, under 
the circumstances of this case, have been sustained in 
the common law courts. This was not denied upon the 
argument, but it was claimed that the master, in respect 
to these prior charges, was the agent of the shippers 
and not of the ship owners; and that neither the ship é 
specie, nor the ship owners were bound to the performance 
of such contracts. On the other hand it was urged by the 
libellants that the ship owners and the ship were bound by 
the master’s contract ; and that the libellants were entitled 
to a decree for the payment of their whole claim out of 
the proceeds of the Hudson still remaining in the registry 
of the court. 

Iu order to charge the owners personally upon such a 
contract, it is necessary for the libellants to establish the 
position that the contract was made by the master as the 
agent of the owners, and under their authority, either 
expressly given or tacitly conferred. 

The general principle that the master of a ship, by the 
mere force and effect of his simple appointment as such, 
has an implied authority to bind them, without their 
knowledge, by contracts relative to the usual employment 
of a general ship, and also in respect to the means of 
employing her, is not ouly reasonable, and founded in just 
principles of commercial policy, but is too well established 
by authority to admit of controversy or doubt. 3 Kent, 
Comm. 161, 163; Abbott on Shipping, 124; T'he Aurora, 
1 Wheat. 96. 

The course of the usual employment of the ship is 
evidence of authority given by the owners to the master to 
make for them, and on their behalf, all the contracts rela- 
ting to such employment, and, consequently, a contract so 
made by him is esteemed in law to have been made by 
them, and binds the owners as well as the master. Abbott 
on Shipping, 124. 

In respect to most of the ordinary contracts of the 
master no proof of his authority to bind his owners, or 
that the contract relates to the usual employment of his 
ship, is required, because the universal usage and custom 
of the commercial world, give to the master full power to 
bind the owners of his vessel in respect to the matters to 
which such contracts relate. ‘The authority of the master, 
in such cases, nevertheless, results from the general usage ; 
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and proof of the usage and custom is not required, simply 
because the usage is so general, so well established, and so 
familiarly known in courts of admiralty, that they will 
take judicial notice of its existence, and of the master’s 
authority under it. 

The authority of a master to bind his owners may be 
extended by a well established usage and custom in respect 
to vessels engaged in a particular trade, or between particu- 
lar ports; and, in such cases, the master, while acting in 
accordance with the usage and custom, is held to act within 
the scope of his employment, and his owners are liable for 
the faithful performance of every duty undertaken by the 
master in regard to property shipped according to the cus- 
tom proved. And when it appears to be a part of the duty 
attached to the employment, and in the usual and ordinary 
course of business, for the master to sell the cargo for cash, 
and to bring back the money to the shipper, the owners 
are liable, although no commission or distinct compensa- 
tion was to be received therefor. The freight of the cargo 
is the compensation for the whole service, and upon the 
violation of any portion of the entire contract a suit may 
be sustained against the owners of the vessel without 
other evidence of the master’s authority, than such as 
results from the proof of the custom and of his appoint- 
ment and acts as master. E’mery v. Hersey, 4 Greenl. 407 ; 
Kemp v. Coughtry, 11 Johns. 107. 

But to establish such custom it is not enough to prove, 
that the acts it is said to authorize have been frequently 
done. It must be shown to be so generally known and 
recognized that a fair presumption arises that the parties, in 
entering into their engagements, do it with silent reference 
to the custom, and tacitly agree that their rights and 
responsibilities shall be determined by it. The Paragon, 
Ware, 322. And this is especially true in a case like the 
present, where the contract made, in accordance with the 
custom and under its authority, is to affect the interests of 
persons not parties to the contract. 

The proof of the custom in the present case is ample 
and conclusive, and under this custom and the authorities 
above cited, I think it may be considered as established 
that the owners of the Hudson were liable upon the 
contracts of the master contained in the bills of lading 
executed to the libellants, and on which this suit is prose- 
cuted. 
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It is doubtless another question whether shippers are 
entitled to proceed tm rem against the vessel for the 
defaults of the master when acting in the character of 
factor, or as agent of the shipper in any matter not directly 
connected with his duty and employment of master. T'he 
Waldo, Davies, 161. But that question is not presented in 
this case. 

The master of the Hudson was not constituted the 
factor or agent of the libellants, in respect to the property 
shipped by them, nor was he invested with any discretion 
or authority to act as their agent, or in their behalf. His 
contract related exclusively to the ordinary and usual 
employment of his ship. The property shipped, and in re- 
spect to which the contract was made, was received from 
the libellants subject to their lien for their freight and 
charges, and it was for the purpose of obtaining the ship- 
ment of that property on board the Hudson for transporta- 
tion, and thereby earning freight thereon, without advancing 
the charges which were a lien on the same, that he agreed 
to receive such property, subject to such charges, to deliver 
it only on the receipt of the amount of such charges, 
and to take and carry the money to be received for such 
charges to the shippers, or pay it over to the shippers’ 
agents. If the prior freight and charges had been payable 
in railroad iron, and the contract had been to deliver the 
property shipped only upon the receipt of the railroad izon 
due for such charges, and to transport such railroad iron to 
the wharf of the shippers, and there deliver it for their 
benefit—and such railroad iron had been received and 
converted to the use of the master, there would have been 
little hesitation in saying that the vessel and her owners 
were liable, and yet I am unable to see any substantial 
differencein principle between the two cases. 

In my opinion the contracts on which the libellants 
proceed, related solely to the ordinary and usual employ- 
ments of the Hudson, and the master’s authority to make 
these contracts, resulted under the custom and usage 
proved from his mere appointment as master. By the 
terms of these contracts, the master did not agree to act as 
the agent of the shippers, but he agreed as such master, 
that the subsequent delivery of the property shipped, 
which he was to make in the ordinary course of his em- 
ployment and duty as such master, and which was neces- 
sary to be done as a condition precedent to his own right 
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to demand the payment of the Hudson’s freight thereon, 
should not be made until he received the prior freight and 
charges due to the libellants, and that when he received 
such freight and charges he would pay them over to the 
shippers or their agents. In all this he was to act as 
master of the ship, and as the agent of her owners, in 
carrying out the contract of affreightment under which he 
received the property in the bills of lading mentioned, and 
not as the agent of the shippers. After the master had 
received the property shipped under this contract, the 
shippers had no longer any control over the property, or 
over the master in respect thereto. ‘They could neither 
require the master to re-deliver the property, or to demand 
the payment of any larger sums for prior freight or charges 
than were provided for in the bill of lading; nor could 
they, in any manner rightfully direct or control the master 
in respect to any matter connected with the delivery of the 
property or the receipt of the freight. He had a right to 
deliver it, even in direct disobedience to the express orders 
of the shippers; being liable to the shippers only for the 
payment of the sum he had agreed to pay on account of 
their lien. It is therefore apparent that the master was in 
no respect the agent of the shippers, but was the agent of 
his owners, and that they were liable for his default. 
Under the admiralty and maritime law of this country, 
there are some cases in which the master and owners are 
liable under the contracts of the master, while the ship tn 
specie is not bound for the performance of such contracts. 
Such are the cases of contracts for materials and supplies 
furnished a domestic ship. But the law of this country, as 
well as the general maritime law, gives a lien upon the ship 
to secure the performance of the lawful contracts of the 
master in respect to the shipment and transportation of 
merchandise and property on freight. Chancellor Kent 
says, 3 Comm. 218, ‘And it appears very clearly, that by 
the general maritime law, a lien exist in favor of the 
merchant, who ships merchandise in a vessel on freight, 
against the vessel for the non-performance of the contract 
of affreightment under the bill of lading entered into by 
the master, in his quality of master, and that it may be 
enforced by process in rem. 'The ship itself in specie is 
considered as a security to the merchant who lades goods 
on board of her, and it makes no difference whether the 
vessel be in the employment of the owner directly, or be 
g* 
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let by a charter party to a hirer, who was to have the 
whole control of her,” and so it was held by the learned 
judge of the Maine district in the cases of The Rebecca, 
Ware, 188; The Phabe, lb. 263; The Waldo, Davies, 161; 
and The Casco, Ib. 184. Indeed, by the general maritime 
law, every contract of the master, within the scope of his 
authority as master, binds the vessel, and gives the creditor 
alien upon it as his security. Zhe Paragon, ubi supra; 
Abbott on Shipping, 124. 

The principle that the ship and freight are bound for the 
acts of the master, has been incorporated into the maritime 
jurisprudence of England, though from the limited juris- 
diction of the admiralty, the shipper cannot have the full 
benefit of it. In this country the lien is not only acknow- 
ledged but enforced by our courts of admiralty, and having 
been borrowed from the general maritime law, or the 
customs and usages of the sea, we must look to them 
rather than to our own peculiar maritime jurisprudence for 
its true character and the cases to which it applies. The 
Phabe, Ware, 263, 271. And the learned judge of the 
District Court of Maine, after tracing the principle of this 
lien back to its source, declares that it is by no means 
correct to say that the liability of the vessel is merely 
collateral or accessory to that of the owner. That on the 
contrary, in the origin of the custom the primary liability 
was upon the vessel. Ib. 270, 271. And it was declared in 
that case that whoever deals with the master, in all cases 
where he is acting within the scope of his authority as 
master, is entitled to look to the ship as his security. Ib. 
271, 272. In accordance with that principle, it was held 
in the case of The Phebe that the ship, although in the 
hands and under the entire control and management of a 
charterer, was liable to the shipper for 136 tons of gypsum, 
of the value of $259.78, shipped on board the vessel for 
transportation from Eastport in Maine to Boston, and for 
which bills of lading were executed by the master under 
an agreement that the master was to have for his freight all 
the net proceeds of the sales of the gypsum over the sum 
above mentioned ; the master, instead of carrying the gyp- 
sum to Boston, having stopped at Castine, transshipped it 
on board of another vessel, and wholly failed to deliver the 
gypsum to the consignees. 

These authorities are sufficient to show that the ship, at 
least as against the owners, is liable tn specie, for the per- 
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formance of such contracts as were made by the master in 
this case. 

If the personal liability of the owners and the liability 
of the ship in specie, as against such owners, be fully 
established, there remains another and more serious ques- 
tion, and one which was more elaborately argued and 
quite as confidently urged by the learned advocates for 
the claimants. They insisted that the rights of a prior 
mortgagee, who had filed and recorded his mortgage as 
required by law, were paramount to those of a creditor 
holding a maritime lien created under a contract of 
affreightment made subsequently to the time of the 
execution, filing and recording of the mortgage; that a 
subsequent maritime lien, unless for seamen’s wages or 
under a bottomry bond, was inferior and subordinate to the 
common law lien under the chattel mortgage; and that the 
common law right of the mortgagee could not be affected 
or displaced by a subsequent maritime lien and proceedings 
tn rem founded thereon, prosecuted to a decree and sale 
in a court of admiralty. 

To maintain their positions, the advocates for the claim- 
ants cited the cases of T'he Kosciusko, 11 New York 
Legal Observer, 38, and Vhe Angelique, reported in the 
New York Times, decided by the learned judge of the 
Southern District of New York, and they claimed that 
those cases were directly in point, and fully established the 
doctrine for which they contended. The distinguished 
ability, eminent learning, and great experience of Judge 
Betts are well known and universally acknowledged in this 
district, and they deservedly give to his opinions almost the 
force of controlling authority in this court; but my pre- 
conceived opinions, adverse to the positions assumed here 
by the advocates for the claimauts, had been so long aud 
steadily entertained, that [ was not prepared, on the argu- 
ment and without further examination and reflection, to 
yield my assent to the doctrines which it is insisted, and no 
doubt properly insisted, are sanctioned by the cases cited. 

In the case of The Aosciusko, it was held that the 
libellant had, under the general maritime law, a lien for 
certain supplies furnished the vessel within the district of 
New York, she then being owned in the State of New 
Jersey ; and that the only defence to that portion of the 
libellant’s demand depended upon the validity of the mort- 
gage held by the claimant who had been permitted to 
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intervene and defend the suit. The mortgage in that 
case was held to be invalid, and the libellant’s right toa 
decree against the vessel, and a priority over the claimant 
was declared; but it is insisted, and I am inclined to think 
with good reason, that the language of the court autherizes 
the inference that the learned judge would have declared 
that the mortgage lien was to be preferred, if the mortgage 
had been properly filed and recorded according to law. 

Iam not aware that any written opinion, containing a 
full statement of the views and reasoning of the court in 
the case of The Angelique has ever been published, but 
the newspaper report states “ The court held,” first, 
“that this court, proceeding on the instance side in actions 
by material-men, freighters and passengers, against the 
ship, had no authority to compel the mortgagees to submit 
their mortgage interest to the order of the court, or to take 
satisfaction therefor, even at its full amount, much less to 
order the discharge of its lien on the ship on payment to 
the mortgagees of less than the mortgage debt.” 

Second. “That the mortgagees never submitted them- 
selves or their mortgage lien or debt to the jurisdiction of 
this court; but, on the contrary, appeared at the place and 
time of the marshal’s sale, and gave notice of the subsist- 
ence of their legal incumbrance and right against the 
ship.” 

Third. “That had such a submission been made, the 
court of admiralty possesses no power over the creditors or 
their debts adequate to coerce the parties to an involuntary 
relinquishment or adjustment of their rights, or enabling it 
to fix a scale of equities between these numerous suitors, 
prosecuting distinct interests, or to compel any of them to 
forego their entire legal rights and remedies.”’ 

Fourth. “That the libellants establish no right of action 
against the fund in court as the res chargeable with their 
debt, and they are not entitled to arrest them, or partake in 
their distribution as remnants or proceeds of the ship on 
which they hold an incumbrance, because the court has 
never displaced that incumbrance from the ship, and be- 
cause these proceeds are more than absorbed by decrees in 
court directly against the ship, and they do not, therefore, 
continue in court, nor are they at the disposal of the court 
as remnants, so that the court can take cognizance of the 
equities thereto as between the ship and his creditors.” 

Fifth. “That courts of admiralty have uw. inherently 
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the faculty to use chancery powers or processes to compel 
creditors to yield legal rights and give place to claims, 
clothed with no more than an equitable character; nor as a 
general principle, to act upon parties or interests not before 
it by regular course of suit; nor to coerce suitors pursuing 
by courts of law the remedies appropriate to the jurisdic- 
tion of the court; nor others, not parties before the court 
to submit to a marshalling of assets within the control of 
the court, for the purpose of putting equitable claims there- 
to on the same footing with maritime liens in suit, or legal 
rights.” 

Sixth. “'That as a general principle, debts, resting on a 
maritime privilege alone, become incumbrances, and bind 
the res under lien when the same is attached thereon, and 
not before. Accordingly, suitors in admiralty take priority 
of satisfaction in lien debts in the order of the arrest of the 
property subject thereto, and not pro rata, nor in the order 
in which the debts were incurred, nor with reference to the 
time of indebtment, except in the case of express hypothe- 
cation ;”’ and that the court directed “that the lien credit- 
ors, other than the libellants, be paid out of the fund in 
court in the order in which their attachments were liened 
respectively, and when no attachment was served in suits 
under prosecution, then in the order in which the actions 
were instituted.” 

In this case of The Angelique, (as I understand the re- 
port given in the “ Times,’’) the mortgagees were them- 
selves actors, having filed a libel against the proceeds of the 
vessel, which then remained in the registry, for the purpose 
of obtaining a decree for their application in payment of 
the mortgage upon which the proceeding was founded. 

The vessel had been previously sold under the decree of 
the court in favor of material-men. The mortgagees had 
attended the sale, and before the ship was bid off, gave to 
the marshal and to the bidders and purchasers at the sale, 
notice of their mortgage incumbrance, and insisted that the 
ship would still remain subject to their lien, notwithstand- 
ing such sale. This, as it has been seen, was one of the 
grounds upon which their right to a portion of the proceeds 
was denied ; but the statement of the other points decided 
seems to warrant the conclusion that Judge Betts held that 
a prior chattel mortgage, duly filed and recorded, would 
not be affected or defeated by a sale under the decree of a 
court of admiralty, made ina suit brought to enforce a 
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maritime lien, which attached after the filing and recording 
of the mortgage — unless, indeed, the mortgagee volun- 
tarily appeared, and submitted himself and his mortgage 
to the jurisdiction and decree of the court. The case, if I 
understand it, fully sanctions the doctrine, that such a sale 
does not extinguish or defeat the lien of such prior mort- 
gage, and that a court of admiralty has no power, when 
such mortgagee fails to appear, to sell the vessel discharged 
from the mortgage lien, or to give, (what it has been gen- 
erally supposed a purchaser obtained at such a sale,) a good 
title as against the world. 

If I have properly understood the points decided in the 
eases of The Kosciusko and The Angelique, I cannot, after 
mature deliberation, assent to the doctrine of those cases. 
In my judgment, a court of admiralty proceeding in rem 
against a ship, on the instance side of the court, in suits 
prosecuted by seamen, material-men, bottomry bond hold- 
ers, freighters, or others holding admiralty liens under the 
general maritime law, have a clear and undoubted right to 
decree, and do ordinarily decree, a sale of the ship free 
from all previously existing incumbrances, and that such a 
sale extinguishes the previously existing rights of all mort- 
gagees, and of all others having common law or other rights 
or interests, in or to the same ; and that the rights of such 
parties, after such sale, exist only against the proceeds of 
the sale; their only remedy being by application to the 
court for payment out of such proceeds in the order of pri- 
ority which ought to be adopted in such cases. I confess 
that [ can scarcely entertain a doubt, even after a careful 
examination of the cases of T'he Kosciusko and The An- 
gelique, that such a sale extinguishes the lien of a mort- 
gage, (unless the decree and sale are made expressly subject 
to the lien,) and that such lien is extinguished whether the 
mortgagee fails to appear in the court of admiralty, or 
appearing, peremptorily refuses to submit his claims and in- 
terests to the decision of the court, or to be bound by its 
decree ; and I cannot but think, notwithstanding my high 
respect for the decisions of Judge Betts, that the decree and 
sale in the case of The Angelique, displaced, defeated and 
extinguished the lien of the mortgage held by the libel- 
lants in that case. 

That the claims of a mortgagee are extinguished by such 
a decree and sale, may, I think, be quite satisfactorily es- 
tablished ; not so much, perhaps, by adjudged cases, di- 
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rectly in point, as by the class of authorities which declare 
generally that such a decree and sale are binding upon all 
the world, and by the other class of authorities which 
establish the right of a mortgagee to intervene for the pro- 
tection of his interest, and contest the claim of a libellant 
who proceeds in rem against a vessel to enforce a maritime 
lien. ‘The cases in which mortgagees have been allowed 
to take from the registry the surplus proceeds of such sales, 
after all maritime liens were paid, must likewise be con- 
sidered as sustaining the same doctrine. 

It appears to be well settled in England, that the High 
Court of Admiralty of that kingdom possesses, in all cases 
of bottomry and salvage, and also in claims for wages, 
which are brought before it, undoubted power to decree a 
sale of the vessel proceeded against, unless the demand of 
the successful suitor be satisfied. The jurisdiction of the 
court in these matters is confirmed by the municipal law of 
that country, and by the general principles of the maritime 
law ; and the title conferred by the court in the exercise 
of this authority, is a valid title against the whole world, 
and is recognized by the courts of England, and by the 
courts of all other countries. HKdwards on Admiralty Ju- 
risdiction, 90, 91; The Tremont, 1 W. Rob. 163. 

The decree in rem binds all the world, and all parties 
may come in and intervene for the protection of their 
interests. Benedict’s Admiralty, Sect. 364, 365, 434, 
440; Abbott on Shipping, Perkins’s Ed., 26, and note ; 
Conkling’s Admiralty, 556; The Mary, 9 Cranch, 126, 
144; The Neptune, 3 Hagg. 132, 139; The Altorney 
General v. Norstedt, 3 Price, =) The United Niates v. 
Mangin, 1 Pet. Adm. Dec. 15 52; The Mary Ann, Ware, 
104. 

The cases in which mortgagees have been allowed to 
intervene for their interests, and contest the claims of a li- 
bellant in admiralty, or to take the surplus of the proceeds of 
sale from the registry after all the maritime liens thereon 
have been discharged, are evidence that the courts by 
which such cases were decided supposed the mortgagee 
was bound by the decree, and that a decree and sale dis- 
placed and extinguished his lien upon the vessel itself. If 
his interests as mortgagee were not to be affected by the 
decree and sale, there could be no propriety in allowing 
him to intervene and contest the claim of a libellant, or in 
allowing him to take from the registry any portion of the 
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proceeds of a sale. If the sale could only be made subject 
to his mortgage lien he had no interest in contesting the 
claim of the libellant; and if a sale when made did not 
defeat his lien, but was necessarily made subject to its con- 
tinuance, the surplus in the registry would belong, not to 
the mortgagee, but to the general owner; and the mortga- 
gee should be left to enforce his prior and paramount right 
against the vessel mortgaged in the hands of the purcha- 
ser. 

The following are some of the cases in which mortgagees 
have been permitted to intervene for their interest, and 
contest claims prosecuted against a vessel on which they 
held a mortgage. In a case of seamen’s wages, though 
hesitatingly: The Prince George, 3 Hagg. 376. In cases 
of bottomry: The Dunvergan Castle, 3 Hagg. 229; 
The Sloop Mary, Paine, 671; The Duke of Bedford, 2 
Hagg. 294, (and see Edwards on Jurisdiction, 91.) In the 
case of a material-man: T'he Kosciusko, 11 New York 
Legal Observer, 38; and see The Fortitude, 2 W. Rob. 
217; The Repulse, 5 Notes of Cases, 348, 354; The 
Mary Ann, 4 Notes of Cases, 376. In the last case the 
suit prosecuted by the holders of a bottomry bond, was 
contested by the holders of a common law mortgage of 
prior date, and Dr. Lushington said: —‘“ I apprehend as 
mortgagees the defendants, have a right to impeach the 
validity of the bond (of bottomry) to the same extent, and in 
the same manner as the owners, subject, perhaps, to some dis- 
tinctions in peculiar cases. But it is of importance, in this 
and all similar cases, to remember that the title of mortgagee, 
is a title derivative from the owners, and in no respect, as [ 
conceive, superior thereto.” In the case of T'he Sloop 
Mary, ubi supra, the claim under a subsequent bottomry 
bond, was preferred to a prior common law mortgage ; the 
holder of the latter appearing and contesting the bottomry 
claim. And the same decision was made in the case of 
The Duke of Bedford, above cited. | 

The following are some of the cases in which mortgagees 
have been allowed to take from the registry surplus pro- 
ceeds of sale after the maritime liens had been paid. T'he 
New Eagle, 2 W. Rob. 441; The Neptune, 3 Knapp’s 
Privy Council Cases, 94; Harper v. The New Brig, Gilp. 
552, 553. 

In the cases of The Portsea, 2 Hagg. 84, and The 
Exmouth, lb. 88, the surplus proceeds remaining in the 
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registry after the maritime claims were satisfied, were applied 
for by the representatives of the owners of the vessel sold, 
but the court refused the applications in consequence of 
the adverse claims of mortgagees. It is true the court did 
not direct the payment of the surplus proceeds to the mort- 
gagees, but the reason for declining to make such payment 
was, that the court had then no jurisdiction (as it now has 
under the statute of 3d and 4th Victoria, Chap. 32) to de- 
termine controversies between the mortgagee and the rep- 
resentatives of the general owner, and the right of a mort- 
gagee to the surplus proceeds was fully recognized by the 
refusal to direct the payment of that surplus to the rep- 
resentatives of the general owner, and continuing to hold 
them as against such representatives avowedly subject to 
such order as should come to the court of admiralty from 
a common law court, or court of equity, competent to 
settle the questions at issue between the mortgagee and 
the representatives of the general owner and mortgagor. 

The power of a court of admiralty to sell a ship and 
her appurtenances, and to give a perfect title as against all 
common law and other liens, is also fully shown by the 
case of The Flora, 1 Hagg. 298. In that case the 
vessel had been seized by a sheriff by virtue of a fiert 
facias, and was in his hands at the time the warrant of 
arrest issued by the court of admiralty in a suit for sea- 
men’s wages was executed, and the decree in favor of the 
seamen being first satisfied, the surplus proceeds remaining 
in the registry were paid over to the sheriff to be applied 
upon the fiert facias. 

In the case of The Harmonie, 1 W. Rob. 178, the sails 
of a ship, which had been arrested under the warrant of 
arrest issued by the admiralty, under the provisions’of the 
Act of 3d and 4th Victoria, for necessaries supplied to the 
vessel, were in the possession of a sailmaker, who had a 
common law lien therefor for repairs, and claimed to hold 
them against the process of the court. A monition was 
moved for and granted for the purpose of compelling the 
sailmaker to deliver up the sails to the person in possession 
of the ship under the authority of the court, and in making 
this decision the court said: —‘ Undoubtedly the sailmaker 
has a lien upon these sails to the amount of the repairs he 
has effected ; and under the general law he would be justi- 
fied in retaining possession of them until his debt is paid, 
against the owners or others seeking to dispossess him. 
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As against the authority of this court, however, he has no 
right to detain them when the ship is in possession of its 
officer under a warrant from the court. ‘The court can 
protect the sailmaker in his just rights.” 

The cases cited are deemed suflicient to establish, by 
authority, the position that the mortgage lien is extin- 
guished by a sale under the decree of a court of admiral- 
ty, but if we look to the nature, origin and objects of 
admiralty liens, and the principles of commercial policy in 
which they originated, and by which they are still upheld, 
it will be seen that these cases are in affirmance of the 
general principles which have been adopted and maintained 
in the maritime courts of this country and Europe. 

The writer of an eleborate essay on the “ Peculiarities 
of Maritime Liens,’’ first published in the Law Magazine 
(English) for November, 1852, and reprinted in the Month- 
ly Law Reporter, vol. 15, p. 556, says, that the “ Origin 
and rationale of the maritime lien are equally plain and 
obvious. At a period when a registry of shipping was 
unknown, the difficulty of ascertaining the names and 
residences of the owners of the vessel against which the 
plaintiff (whatever might be his cause of action) was in- 
terested, would have been insuperable. In our own times, 
where such registry does exist, the practical difficulty of 
ascertaining all the precise and accurate facts which are 
required to be known before a personal action can be 
brought in the form which the law necessitates is very 
considerable. In the case of foreign vessels it would of 
course amount to perfect irresponsibility or impunity on 
the part of their owners. No other course to protect and 
indemnify with facility and completeness, the suitors for 
wages, salvage, bottomry or damage could be imagined or 
contrived, but the maritime lien and its accompanying 
process in rem.” Ib. 557, 558. And again: “In the first 
place, a maritime lien is a debt privileged to be paid out 
of the res ipsa, i. e. the ship or its incidents, the cargo and 
freight; the condition of the privilege being that the 
debt shall have arisen out of such a transaction connected 
with the res as is cognizable in that court, e. g. wages, 
pilotage, towage, bottomry or damage. With these mari- 
time liens no other debt, not even a mortgage of the vessel 
itself can compete; (The Orelia, 3 Hagg, 83; The Hersey, 
Ib. 407, 408;) but the court of admiralty, with an eutire 
disregard of their existence, whatever their number or 
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amount may be, will sell the res to discharge its own 
peculiar liens, Nor can any other court either possess 
itself of the vessel, or even retain possession of it in satis- 
faction of debts of its own cognizance, so long as the 
court of admiralty has liens to enforce.” 

When once the vessel has been arrested by the admiral- 
ty, no other tribunal can take it out of its custody; ( T'he 
Westmoreland, 4 Notes of Cases, 174;) and it is only the 
clear balance that may remain in its hands, after the full 
payment of the maritime liens, that is subject to or available 
in respect of other debts, even in the case of the bankrupt- 
cy or insolvency of the owner of the vessel. A common 
law lien upon the res cannot be set up and maintained 
against a maritime lien when the res is about to be sold 
under the process of the admiralty, but that court, at the 
same time that in such a case it will forcibly dispossess 
those who claim to hold a vessel or her sails by virtue of a 
lien of that kind, (for example, dock and harbor dues, 
repairs or warehouseing,) will protect such persons in their 
just rights by paying them the amount of their respective 
debts out of the proceeds of the sale of the res. T'he 
Harmonie, 1 W. Rob. 178. 

Courts of admiralty and writers upon maritime law use 
the terms “maritime lien.” The Globe, Monthly Law 
Reporter, vol. 15, 451, Essay on the peculiarity of Maritime 
Liens, Ib. 555 — 557, 590, &c.; Conkling’s Admiralty, p. 60, 
“Privileged Debts;” T'he Paragon, Ware, 322, Essay, 
&c.; Monthly Law Reporter, vol. 15, 556, 557, “ Implied 
Liens of Privileged Creditors ;”’ The St. Jago de Cuba, 9 
Wheat. 409, “Implied Hypothecations;” Justin v. Battam, 
2 Ld. Raym. 805, “ Privileged Hypothecatious;” Skoffield 
v. Potter, Davies, 392, “Privileged Lien;” Ib. and The 
Jerusalem, 2 Gail. 350, “ Tacit Hypothecations ;” Emeri- 
gon, Contraits a la Grosse, G. R. Sec. 2; The Rebecca, 
Ware, 212, “A Lien by the General Maritime Law;” 
The Paragon, ubi supra; The Spartan, Ware 134, “ A 
Privilege Against the Ship;” The Rebecca, Ware, 199, 
‘A Lien on the Vessel;” J'he Rebecca and The Para- 
gon, ubi supra, and other similar language, to express 
substantially the same idea. 

They all imply the existence of a privileged debt or 
demand, and of a maritime lien to secure its payment. 

This lien is given according to the general maritime 
law, and by that law the ship is considered as hypothecated 
to the privileged creditor in such a manner as to authorize 
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her arrest and sale under the process and decree of a court 
of admiralty, at the instance of the creditor, and the appli- 
cation of the proceeds of such sale to the payment of the 
privileged debt. 

The object of allowing these maritime liens is to give 
credit to the ship, and therefore these liens, as a general 
rule, bind all prior interests. ‘This is so not only in respect 
to common law interests, but it is usually so in respect to 
previously existing maritime liens; the general rule adopt- 
ed by courts of admiralty in settling the prefereuce or right 
of priority of maritime liens giving preference to those of 
latest date. For the rule by which that priority is deter- 
mined, requires that the demand or service for which that 
privilege is claimed be posterior in date to other liens. 
The ground of this inversion of rule is just and obvious. 
In the hazardous trade of the sea, the services performed at 
the latest hour are most efficacious in bringing the vessel 
and her freightage safely to their final destination. Each 
foregoing incumbrancer, therefore, is actually benefitted by 
means of the succeeding incumbrance, and the equity of 
the court of admiralty in adjudicating cases of conflicting 
liens of this nature takes that as the principle of its decis- 
ions. Monthly Law Reporter, vol. 16, p. 4. 

In the case of St. Jago de Cuba, ubi supra, Mr. Justice 
Johnston said: —“ The whole object of giving admiralty 
process and priority of payment to the privileged creditors, 
is to furnish wings and legs to the (in that case) forfeited 
hull to get back for the benefit of all concerned ; that is, to 
complete her voyage.” 

“It is not in the power of any one but the ship master, 
not the owner himself, to give these implied liens in the 
vessel, and in every case the last lien will supersede the 
preceding. The last bottomry bond will ride over all that 
precede it, and an abandonment to a salvor will supersede 
every prior claim.” 

In the case of The Dowthorpe,2 W. Rob. 79, Dr. Lush- 
ington is reported to have said :— ‘It cannot for a single 
moment be denied that a ship, in whosesoever hands she 
may be, or whoever has an interest in her, is liable to liens 
subsequently accruing, such for example, as salvage, bot- 
tomry bonds, and seamen’s wages. ‘I'hese are liens upon 
a ship in the strictest sense of the term; and those persons 
who take a vessel as security, must take it subject to the 
incumbrances which the law may impose upon it for the 
benefit of third parties.” 
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These incumbrances are imposed for the benefit and 
encouragement of trade and commerce, and to enable the 
ship to obtain credit and business where her owners are 
unknown, or have no personal credit, and the reason and 
policy which gives these maritime liens as against the 
general owner and a subsequent bond fide purchaser with- 
out notice, and as against prior maritime liens of a similar 
character, apply with equal force to a case like the present. 
No very substantial reason has been urged why a mortga- 
gee who allows the owner to remain in possession of the 
vessel mortgaged and employ it in navigation, even after 
forfeiture, should be placed in a better position as against 
seamen, bottomry bondholders, material-men and freight- 
ers, than a snbsequent bond fide purchaser without notice, 
cr prior holder of another maritime lien. A mortgage is 
but a conditional sale, and where the mortgagee permits the 
mortgagor to remain in possession of the vessel and employ 
it in navigation, he doubtless does so to enable the mort- 
gagee, with the profits of such employment, to redeem his 
mortgage. He thus expects to participate, indirectly, in 
the earnings of the vessel. And when the vendor of a 
vessel gives credit for the purchase money, and stipulates to 
allow the purchaser who gives a mortgage to secure its 
payment, to use the vessel for the purpose of earning the 
means of paying off the mortgage, he secures to himself a 
larger price for his vessel, and should be affected by such 
liens as the master, the representative for this purpose of all 
parties interested in the ship, finds it necessary to create to 
ensure the profitable employment of the ship in the due 
and ordinary course of its business. 

The principle contended for by the claimants would 
give to the mortgage lien a superiority over bottomry 
bonds, the claims of material-men, and the holders of other 
maritime liens of even date; for the latter are subject to 
other maritime liens of the same character, subsequently 
accruing, while the mortgage lien is claimed to be substan- 
tially indelible. 

If the mortgage is thus to be preferred, how is a ship to 
obtain credit in a foreign port where the parties who might 
be willing to supply her necessities if made secure, can 
by no possibility of means, determine whether she is not 
mortgaged to her full value in the country where she 
belongs? And if it be established that the decree of a 
court of admiralty and a sale under it give no valid title as 
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against a prior mortgagee, who will bid any thing like the 
full value of a ship offered for sale under such a decree? 
When it is once established that the right of a purchaser 
under such a decree is liable to be wholly defeated by a 
chattel mortgage, registered, filed and recorded in another 
country, but in respect to which, or in respect to the exist- 
euce or non-existence of such mortgage, he has no means 
of obtaining any seasonable or reliable information, the 
utility and value of the maritime lien will be so far dimin- 
ished, that I should doubt the policy or expediency of 
preserving its form after its substance had departed. Once 
establish this doctrine and the real owners of many, not to 
say most, of our vessels may be persons of wealth holding 
chattel mortgages thereon, while the nominal owners ap- 
pearing upon the registry of the custom house, are persons 
of no responsibility, willing, because they have little or 
nothing to lose, to subject themselves to all the risks which 
those engaged in commerce necessarily assume. 

Having heretofore discussed the question of preference 
among maritime liens, and incidentally their character and 
objects (in the case of T'he America, Monthly Law Report- 
er, vol. 16, p. 264,) I do not propose now to pursue that 
discussion, but to say that I adhere to the opinions there 
expressed, and that the cases in our own and the English 
courts, then or now referred to, are in my judgment sufli- 
cient to establish the position that every creditor, who holds 
a maritime lien upon a ship or vessel as a security for his 
debt, has a “ privileged debt,” secured by the “ hypotheca- 
tion” of the vessel. ‘These terms, “ privileged debt’ and 
‘‘ hypothecations,” have a known and fixed meaning, both 
in the maritime and civil law, and if they did not have 
their origin in the civil law, in which it has been frequent- 
ly suggested the implied hypothecation of the maritime 
law had its origin, they have the same effect and definition 
in the maritime and civil law. 

The learned Judge of the Maine District, whose research 
and learning entitle his opinions to the highest respect, 
evidently inclines to the opinion that the maritime lien had 
its origin in the maritime usage of the middle ages rather 
than the civil law. However this may be, the privilege 
and the hypothecation are both well known and weil 
defined terms of the civil law, and the precise character 
and effect of the marine hypothecation of a ship which 
secures the payment of a privileged debt against it, may, I 
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think, be very satisfactorily ascertained by a reference to 
the civil law, where it treats of privileges and hypotheca- 
tions. 

For the doctrines of the civil law on these subjects I 
shall refer to Domat, (Little & Brown’s edition,) sections 
1732, 1736, 1738, and 1769. 

Sec. 1732. “We must distinguish between three sorts of 
creditors: those who have neither mortgage nor privilege, 
such as he who has only a bare promise for money lent ; 
those who have a mortgage without a privilege, as he who 
has an obligation for money lent, passed before notaries 
public; and those whose credit has some privilege that 
distinguishes their condition from that of other creditors, and 
which gives them a preference to those whose credit is prior 
to theirs. ‘Thus he who has lent money to buy a house or 
repair it, is preferred as to that house before other creditors 
of the same debtor, although they have mortgages on it 
which are prior in date.” Vol. 2, p. 680. 

Sec. 1736. “The privilege of a creditor is the distin- 
guishing right which the nature of his credit gives him, 
and which makes him to be preferred before other creditors, 
even those who are prior in time, and who have mort- 
gages.” Ib. 681. 

Sec. 1738. “ All the privileges of creditors have this in 
common, that the least of them gives the preference before 
creditors who are such only by writing, or by mortgage, and 
others who have no manner of privilege. And among 
those who are privileged there are some who have the 
preference before others, according to the different qualities 
of their privileges.” Ib. 681. 

Sec. 1769. “It follows from all the preceding” (con- 
tained in the sections above quoted and others,) * that 
among creditors there are three orders. The first is, of | 
those that are privileged, who go before all'the others, and 
take place amongst themselves, according to the distinc- 
tions of their preferences. The second is, of those that 
have mortgages who have their rank after the privileged 
creditors, according to the dates of their mortgages. And 
the third is, of creditors who have only personal actions, 
who not being distinguished either by privilege or mort- 
gage, come in therefor jointly together, and share equally 
in proportion to their debts.” Ib. 694. 

Perhaps it was not strictly necessary in this case to resist 
the authority or criticise the doctrines of the cases of T'he 
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Kosciusko and The Angelique, for it strikes me that if the 
doctrines of those cases are carried out, their legitimate 
results must necessarily be to exclude the claimants from 
any participation in the proceeds of the sale of the Hudson. 
If the lien of the claimants’ mortgages still exists in full 
force, notwithstanding the sale, if the Hudson was in law and 
fact actually sold subject to that lien, there can be no proprie- 
ty in giving these claimants a portion of the proceeds of 
such sale, to the total or even partial exclusion of those 
who had maritime liens upon the vessel, and which, it is 
conceded, have been displaced and defeated by the decree 
and sale. Ihave preferred, however, to examine the ques- 
tions which have been discussed, rather than to rely upon 
the ground just stated as the basis of my decision, for the 
reason that these questions are of great practical importance 
to those engaged in the commerce of the lakes. Aftera 
deliberate consideration of these questions I have, with 
some hesitation and reluctance, determined it to be my 
duty to dissent from the opinions of the learned Judge of 
the Southern District in the cases of T'he Kosciusko and 
The Angelique, and I should have felt still more reluctant in 
doing so, if there had not been a bigher tribunal before 
which my decision can be taken for revision. And I sin- 
cerely hope that the claimants will take this case to that 
higher tribunal, that the important questions involved may 
be finally determined and settled by the appellate court. 

The clerk will enter a decree for $1448.50 and interest, 
from the 28th Nov. 1852. 
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Supreme Judicial Court of Massachusetts, Suffolk, ss., March 
Term, 1854. 


Accord and Satisfaction — Contract — Insolvent Debtors — Condition. 
Contract to recover certain notes and an account. Defence, discharge and 
satisfaction, by force of an indenture between the defendants of one part, the 
plaintiffs and other creditors of the defendants of another part, and certain 
trustees of a third part, for the benefit of the plaintiffs and other creditors. 
To which the plaintiffs replied, that the indenture was not a satisfaction, and 
averred that real estate referred to in the indenture as conveyed by the 
debtors to the trustees, fur the benefit of the plaintiffs and others, was 
under incumbrance, and was afterwards set off on execution, pursuant to 
an attachment existing thereon when the conveyances thereof to the trus- 








> caine 




















Abstracts of Recent American Decisions. 117 


tees were made. The plaintifis offered evidence of incumbrances, and the 
defendants, that the estate set off on execution was afterwards by mesne 
conveyances transferred to the trustees for the purposes of the assignment. 
The indenture purported to be a present conveyance of real and personal 
property ; the real, as described in conveyances then made, and the per- 
sonal as described in a schedule annexed, with covenants for further as- 
surance. ‘The trustees were to hold the property two years, but the 
assignors were to remain in the possession and management of the prop- 
erty, but nut to sell any part thereof without the consent of the trustees. 
The debtors stipulated to pay forty per cent. of their debts in two annual 
instalments, and the creditors agreed to accept the forty per cent. if so 
paid in full satisfaction, and in that case the remainder of the assigned 
property was to be returned to the assignors. If the forty per cent. was 
not paid by the debtors in two years, the assigned property, or such part 
of the same as should be then remaining salable, was to be disposed of 
by the trustees, and the proceeds applied to the payment of the forty per 
cent., and the surplus, if any, restored to the assignors. The stipulations 
on the part of the creditors were, that they would accept forty per cent. 
during the two years from the debiors ; or if forty per cent. should not be 
paid by the debtors, they would accept this conveyance [or these convey- 
ances}, and the securities hereby given, in full satisfaction and discharge 
of their said claims; that upon receipt of said forty per cent. they would 
execute and deliver to the debtors good and sufficient releases of said 
debts, as also at the expiration of said two years, in the case the debtors 
should fail to pay said forty per cent. at the expiration of Said time: pro- 
vided the trustees should pertorm every thing necessary to eflect a sale of 
said property. ‘The next clause was as follows —‘* And they (the eredit- 
ors) do hereby for themselves, severally and respectively, and for their 
several and respective executors, administrators, partners and assigns, ac- 
cept said property and covenants in full satisfaction and discharge of all 
such their respective debts and demands against said parties of the first 
part as are not otherwise secured.’’ A subsequent clause provided, that it 
was understood by the parties that the non-perfurmance by the debtors of 
any of their covenants, saving those that related to the conveyance of 
their property, should not operate as the breach of any condition by which 
they should forfeit their rights under this agreement, and such non- 
performance should not prevent this release from becoming operative and 
effectual. It appeared by the instrument itself that all the real estate con- 
templated to be conveyed was embraced in a deed executed simultaneously 
with the indenture, while all the personal property passed by force of the 
instrument itself. 

Held, (1). That the assignment was not void as contrary to Stut. 1836, 
c. 238, and the Insolvent laws, but voidable only, and could be avowed only 
by a creditor or other person not a party to it, and as in this case no act 
had been done having any tendency to avoid it, the parties, including the 
plaintiffs, were bound by it. (2). That if the word provided constituted a 
condition, it seemed to be a condition to the creditors’ stipulation to execute 
and deliver a release, and it could not be presumed, unless upon some 
express words to that effect, that the debtor’s right to a discharge should 
depend on the conduct of the trustees who were as much the agents of 
the creditors as the debtors, and were bound to both, but construed strictly, 
it was only a condition on which the creditors stipulated to execute and 
deliver a formal release. (3). ‘hat the stipulations were not mutual and 
dependent, but though mutual, absolute, unconditional, and independent, 
and the conveyances having been made, there was no condition, express 
or implied, to prevent the discharge from being absvlute ; and that the 
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remedy of the plaintiffs if the debtors had failed to perform any executory 
Stipulation against incumbrances, or for further assurance, or otherwise, 
was by an action on the covenants, for their use, in the name of the trus- 
tees. And that the accord and satisfaction effected by the indenture, the 
agreement to receive and accept certain property and covenants in full sat- 
isfaction and discharge of the said notes and other debts, was a good legal 
defence and bar to this action. — Bigelow v. Baldwin. 

Action — Contract. Contract for work done and materials furnished, 
in repairing a house and outbuildings belonging to the defendant. De- 
fence, that the plaintiff made a certain contract, that all which had 
become due under it had been paid, and that the only other payment to be 
made under said contract never became due and payable, because the same 
was to be paid when said repairs should be finished ; and that, before the 
completion of said repairs, the said buildings were destroyed by fire. It 
appeared that all the work done and materials furnished by the plain- 
tuff, were under and in part performance of a written contract, and that, 
in pursuance of said contract, the plaintiff was proceeding with reasonable 
dilligence, when the further prosecution of the repairs was prevented by 
the fire ; that, the day previous to the fire, the plaintiff had nearly completed 
the repairs upon the main house, and the defendant took possession of, and 
occupied the same; that, at the time of the fire, the outbuildings had not 
been repaired ; that such repairs constituted a substantial part of the work 
to be done, and the materials to be furnished under the contract, and had 
never been done and furnished by the plaintiff, by reason of the destruction 
of the buildings as aforesaid. Held, thatthe fire was a sufficient excuse for 
the non-completion of the repairs, and that the plaintiff was entitled to 
recover for that part of the work done by him which the defendant had 
entered upon and enjoyed. — Lord v. Wheeler. 

Condition — See Accord and Satisfaction. 

Contract — See Accord and Satisfaction — Action — Evidence. 

Distraining cattle damage feasant— Memorandum of cause, ce. 
These were actions of tort, to recover the value of certain cattle, which 
the defendant, a pound keeper and field driver, duly appointed by the City 
of Boston, impounded at the request of D. B., who distrained said cattle. 
The plaintiffs charged defendant with impounding their cattle unlaw- 
fully and without authority, to which the defendant replied that he was 
authorized to impound said cattle, by the distrainer, who gave him a mem- 
orandum of damages, and a written request to impound’ said cattle as 
damage feasant, of which the following are copies: 


1851;Sept. 26. Bell Ile. 
Mr. Briggs by agent order Mr. Devinney request you to come to bell ile take 
charge neat stock or cattle. E. Boston cattle continually troubliog bell ile great 
expence the time of men drive out field — 
D. Besson. 
1851, Sept. 26, E. Boston. 
The damage for 9 head cattle at bell ile 50 cents each for the agent, D. Benson, 


The first notice or statement was sent to the defendant, who thereupon 
sent for the cattle, and then received the second statement. ‘The detend- 
ant contended that the above notice and memorandum were sufficient 
to jusufy him in impounding the said cattle, and demanding of the 
owners, as a condition of their surrender, his own fees of fifty-four cents 
per head, and also fifty cents per head for damages, in accordance with 
the requisitions of the 113th chapter of the Revised Statutes, sections 
4, 5,6, and 7. But it was Aeld, that the memorandum and notice afore- 
said, were insufficient to justify the defendant in impounding said beasts, 
and were not in accordance with the regulations of the statute ; that the 
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memorandum required by the statute, was the pound-keeper’s ouly warrant 
for retaining the cattle in a case like the present, and if he undertook to 
hold them without, he had no legal justification. — Burnett v. Briges ; 
Kelley v. Same. 

Evidence — Contract. Assumpsit for the manufacturing of two gold- 
washing machines. Defence, that they were not furnished on the defen- 
dants’ account and credit. ‘There was no express contract, but the plaintiff 
relied on various acts of the parties in reference to the machines, and 
among other things, that the plaintiff was at the defendants’ store at 
different times, and there examined and measured for imitation a pattern 
machine. It appeared in evidence that these machines were taken from 
the plaintiff's shop, but by whom or by whose order, was not shown by 
the plaintiff's evidence ; but from ether evidence it appeared that they were 
taken from the shop by a teamster under the direction of one Smith, who 
worked for R.N.& M._ In reply to the evidence of the plaintiff, the defend- 
ants offered to prove that the machine in the store which was the pattern 
machine already spoken of, was the property of said Smith, and was 
placed in the defendants’ store as a pattern machine to sell on commission ; 
but this evidence was rejected by the Court of Common Pleas as imma- 
terial. The defendants offered to prove that at about this period of time 
said Smith made a contract with the defendants to furnish them with a 
lot of gold-washing machines of a pattern which he had got up to sell on 
commission, the defendants to receive a commission for selling, and that 
said pattern machine was put in the store of the defendants by sard 
Smith in pursuance of said agreement, as a patiern, and that it was 
Smith's machine, and that he was to furnish the defendants with more 
machines of like description. ‘This evidence was also rejected. Held, 
that had there been proof of any express contract on the part of the 
defendants with the plaintiff for the construction of the machines, the 
proposed evidence would have been properly excluded*as immaterial. 
But it was further Aeld, that as the defendants were to be charged, if at all, 
solely upon a promise by them to pay for these machines to be raised by 
the proof of certain circumstances which unexplained might properly lead 
to that result, it was open to the defendants to rebut the testimony of the 
plaintiff by proving other facts and circumstances tending to show that 
these machines were made fur another person, and on his credit, and that 
they were merely interested as commission merchants to make sale of such 
machines as such third person should send to their store to sell, and upon 
the whole evidence the jury must find upon whose credit or on whose 
, account the plaintiffs made the machines. 

Said teamster testified that about the time specified, at the request of 
Smith, he went to a shop in Beverly Street; (witnesses for the plaintiff 
having testified that they worked during the period covered by his account 
annexed upon the machines at a shop in Beverly Street, and that the 
machines were taken from the shop, where they were manufactured, by 
some teamster) called for Swith’s gold-washing machines, got two 
machines, and deposited them on the side-walk in front of defendants’ store, 
and that subsequently, on the same day, he took them from the side-walk 
and returned them to said shop.- On cross-examination, he was asked how 
he knew the person who sent him for the machines was Sinith, who worked 
for R. N. & M. He said he previously went to R. N. & M.'s at the 
request of defendants, and got a gold-washer of Smith, and took it to 
defendants’ store. This answer was received as evidence without objec- 
tion by either party, and thereupon the defendants claimed that they hada 
right on re-examination to ask the witness what kind of a machine that 
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was, and where got. To which the plaintiff objected, and the objection 
was sustained; but it was now held, that the question was allowable. — 


Moulton v. Parker. 


Execution — Writ of Entry. The demandant was committed on an 


execution. 


An alas execution was taken out against his goods and estate, 


and he was thereafter released; and the alas execution was subsequently 
levied on the demanded premises, which were sold by the sheriff to the 
tenant who purchased in good faith for a valuable cunsideration without 


notice. 


Held, that the alas execution was void, because it was issued 


while the debtor was still held upon the first; that the levy was therefore 
ineffectual, and the demandant entitled to recover as against the tenant. — 


Kennedy v. Duncklee. 


Insolvent Debtors — See Accord and Satisfaction. 
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Name of Insolvent, Residence. 
Andrews, Seth Worcester, 
Baker, Edward Worcester, 
Belding, David, et al. Ashfield, 
Boyden, John bk. Boston, 
Bragg, Heary Attleborough, 
Brown, James, Jr. Milford, 
Clapp, Charles C, etal. Worcester, 
Cole, Charles D Boston, 
Coleman, Perez G. Hubbardston, 
Crosby, John Chelsea, 
Cunnabell, James H. Mendon, 
Cunningham, Nath’! F. et al. Boston, 
Cunning ham, Geo. A. etal. |Boston, 
Downer, Barney ‘I. Charlestown, 
Eaton, Edward F. Milton, 
Eveleth, William et al. Boston, 
Field, William T’. Boston, 
Forbes, Simeon B. Haverhill, 
Freeman, Santord Harwich, 
Friend, Richard, Jr. Boston, 
Gardner, Jonathan ‘Oxford, 
Hastings, Wellington, et al. | Ashfield, 

Hay, tra Stoneham, 
Holbrook, Amos Sturbridge, 
Holmes, Charles Quincy, 
Knight, William ‘Templeton, 
Knowles, Zacheus, Jr. Truro, 
Little, Charles W, et al. Boston, 
Lydston, William Charlestown, 
} moran Bad Edward B, oxbury, 
Mann, Cyrus 5. Stoughton, 
Mason, Joseph L. Boston, 
Norton, Sarah Cambridge, 
Osborne, John et al. West Cambridge, 
Page, Moses ©, Stoughton, 
Perkins, Kodney D. Tupstield, 
Perry, Jonathan Abington, 
Poor, Charles Chariestown, 
Porter, Alvan, Jr. East Bridgewater, 
Rogers, Walter M. Milford, 
Simonds, Warren A, Cambridge, 
Spaulding, Samuel W, Charlestown, 
Spinney, Charles , et al, Worcester, 
yer, Perry Worcester, 
Wella, Samuel S. Boston 
White, Stephen |South Hadley, 


Commencement of 
Proceedings 


April 13, 
“ l: 


Name of Commissioner, 





A. H. Bullock. 

A. H. Bullock, 
David Aiken. 
John P. Putnam. 
bk. P. Hathaway. 
A, H. Bullock. 

A. H. Bullock. 
Charles Demond, 
Charles Brimbiecom. 
Charles Demond. 
A. H. Builock. 
John P. Putnam. 
John P. Putnam. 
Asa F Lawrence, 
Francia Hillard. 
Joha P. Putuam. 
Joha P. Putoam, 
John G. King. 
Vimothy Keed. 
John P Putnam. 
C,H, B. Snow. 
David Atken. 

Asa F. Lawrence. 
A. I. Bullock. 
Samuel B. Noyes. 
Charles Brimblecom. 
Charles Demond. 
Joha M. Wiltiama, 
Isaac S. Morse. 
Francis Hillard. 
Samuel 8. Noyes, 
Joho P. Putuam. 
Asa F. Lawrence, 
John M, Williams. 
Samuel &. Noyes. 
John G. King, 
Welcome Young 
Asa F. Lawrence 
Welcome Young 
A. H, Bullock. 
Asa F. Lawrence. 
Isaac 3. Morse, 
A.H. Bullock. 

A. H Bullock, 
Charles Demend, 
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Haynes F. Chilson. 

















